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Social control can raise tax problems, 
as anyone who had experience in World 
War II with selling merchandise under 
price ceilings knows. Price ceilings are 
back with us and so is the tax problem 
of what to do about the penalties for 
price violation. For that reason, Cecil 
J. McCaffrey’s article is timely and of 
particular interest to tax men. * * * 


On a troublesome point that is not 
generally encountered, Boston attorney 
Robert H. Wyshak throws some light 
with his article entitled “Effect of a 
Jeopardy Assessment on the Tax Lien.” 

“Save by Giving,” by Frank E. Seid- 
man, refers, of course, to a tax problem 
as well as a personal problem. The 


‘ ea ‘ p a ° ‘ Editor 
solution, if you will forgive thé cliché, Henry L. Stewart 
kills two birds with one stone because Washington Editor 


Lyman L. Long 


“our Government wisely recognizes that Business Manager 


moneys contributed for public welfare George J. Zahringer 
me, « : ; Circulation Manager 
through privately supported organiza- M. S. Hixson 


tions, accomplished as much for the 
public good as the same sums collected 
in taxes.” ste ™ ate sn - ‘a ~ _ a 
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Court... 


Administrative ... 


FEDERAL 
TAXES 


Marcu 15 was the last day to file a declara- 
tion of estimated tax for 1952. Salaried people can eliminate esti- 
mated tax payments by requesting their employer to deduct more 
than the amount required to be withheld. This is a new regulation. 


ProposEp reorganization of the Bureau of 
Internal Revenue was almost snagged . . . Senators George 
and Millikin introduced a resolution calling for rejection of the 
plan . . . for background on this see “Washington Tax Talk,” 
the last issue . . . the fear was that certain rights of taxpayers 
who sue collectors would be infringed by the reduction of the 
number of collectors. The plan was okayed by a count of 53 to 
37 and went into effect on March 15. 


A SALES MANAGER of 15 salesmen was 
required to make periodic trips to each salesman. His employer 
reimbursed him for travel expenses such as railroad fare, board 
and lodging. The sales manager was paid a salary plus a bonus 
based on the percentage of the increase in sales of his salesmen. 
While on such trips he spent his own money on his salesmen and 
their families—bowling, theater tickets, salesmen’s meals, candy 
for employees’ wives and toys for the children . . . this money 
was spent to bring about and maintain good business relations 
between his salesmen and himself and between them and the 
employer, so that the business of the employer might prosper and 
his bonuses on sales increase; such expenses were allowed.— 
Christensen, CCH Dec. 18,825, 17 TC —, No. 177. 


TAXPAYERS who have medical deductions 
or other deductions which depend in amount on a percentage of 
income should carefully compute that income. Any recomputa- 
tion of the income by the Commissioner that can lower or raise 
the figure affects the amount which it is permissible to deduct 

. income might belong in a different year, business-expense 
items might be disallowed, etc. 
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REBATES are deductible expenses. In the 
eyeglass case in which the manufacturer gave rebates to the 
oculist who specified the manufacturer’s products for customers’ 
glasses, the lower court said the rebates were against public 
policy and hence could not be deducted . . . “What’s public 
policy got to do with it?” is the gist of the Supreme Court’s deci- 
sion.—Lilly et al. v. Commissioner, 52-1 ustc J 9231. 


THE new gamblers’ tax has been okayed by 
the Supreme Court. The tax is $50 a year on the gambler and 
10 per cent of each wager.—Combs v. Snyder, 51-2 ustc J 9508. 


A GIFT made for purposes connected with 
life is not made in contemplation of death .. . for example, gifts 
made years ago when estate taxes were low and because of a 
father’s avowed purpose to give his children a future livelihood. 
—Mitchell, CCH Dec. 18,803(M), 11 TCM 177. 


Tue CONSULTANT said the stock was 
valued at $35 per share on the date of the gift . . . the owner 
(donor) said it was worth $45 . ... the Commissioner said it was 
worth $95 per share... the Tax Court said it was worth $55 per 
share on that date-—Sharp, Jr., CCH Dec. 18,791(M), 11 TCM 143. 


Some of these cases make the determination 
of valuation look like a guessing game. Here’s a case in which 
the first expert said the stock was worth $65 per share and the 
second expert said $90. The owner said it was worth $100, the 
Commissioner’s expert said it was worth $140 and the Commis- 
sioner made out a deficiency on the basis of the stock being worth 
$220. The Tax Court settled the issue by valuing the stock at 
$105 . . . Another case—the Commissioner said the stock was 
worth $106 and the Tax Court said “No,” only $60... In still 
another case the owner set a value of $255 per share on his stock, 
the Commissioner said it should be valued at $277.43 and the 
Tax Court accepted that valuation ... In another case the owner 
valued the stock at $3, the Commissioner at $10 and the Tax 
Court set a value at $6.50 . . . In still another case the shares, 
in the same order, were valued at $24, $30, $24. 


The moral of these cases seems to be that where 
the Commissioner’s valuation is close to the owner’s valuation, 
the Commissioner will be upheld, but where there is a wide dif- 
ference, the Tax Court doesn’t hesitate to slash the Commis- 
sioner’s valuation. 
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Here are some of the items that the Tax Court 
considers in placing a value on shares of stock: net worth, asset 
valuation, comparison between listed and unlisted figures, divi- 
dend-paying record, dividend-paying capacity, annual earnings, 
enforceable options, sales between individuals, expert testimony 
and book value (sometimes inadequate if abnormal earnings 
appear in some years). 


THEY bought the winery to get its stock of 
wine—OPA ceilings had been placed on the wine only and they 
were less than its costs of production. So the deal was worked 
out to be outside the regulation . . . in spite of the allocation-of- 
purchase-price-recital in the contracts of sale, the Commissioner’s 
allocation of the purchase price to each class of property stood. 
The case involved seller’s income tax.—Particelli, CCH Dec. 
18,795(M), 11 TCM 150. 


"TAXPAYERS are required to keep records— 
exact records—and this applies to everybody, not just taxpayers 
with medium and large incomes. A Pullman porter whose tips 
form part of his income should keep accurate daily records. Notes 
or odd bits of paper won’t do. All taxpayers who receive income 


from tips should heed this case.—Stephen, CCH Dec. 18,797(M), 
11 TCM 157. 


A REPUTABLE, competent tax attorney ad- 
vised his client that no income tax return was required. The 
Tax Court held that a return should have been filed but that the 
client’s failure to file was due to reasonable causes.—American 


Association of Engineers Employment, Inc., CCH Dec. 18,826(M), 
11 TCM 207. 


(GAMBLERS will be believed by the Tax 

Court when they honestly and “to the best of [their] ability” 
answer questions, even though “some of the detail . . . is 
lacking due to lapse of time and failure to keep written records 
.’ Their testimony is “worthy of belief” when it does not 
contain “contradictions and inherent inconsistencies.” The Com- 
missioner produced no witnesses and his cross-examination failed 


to shake the gambler’s testimony.—Page, CCH Dec. 18,820(M), 
11 TCM 201. 


W ORK CLOTHES are not uniforms.—Roth, 
CCH Dec. 18,824, 17 TC —, No. 176; Thornbrough, CCH Dec. 
18,832(M), 11 TCM 227. 
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Limit Ex-Treasury Employees . . . 


Extend Date on Consolidated Returns 


Washington Tax Talk 


Congress 


A bill to provide Congress a watchful eye 
over tax settlements made by the revenue 
department is before the Senate Finance 
Committee. The bill introduced by Senators 
Nixon and Williams would “require the sub- 
mission to the Congress of periodical re- 
ports concerning the terms of certain closing 
agreements and compromises entered into 
by officers and employees of the United 
States under the internal revenue laws.” 


The Supreme Court 


Several state tax cases have come before 
the Supreme Court recently restricting state 
taxing powers. One of these is somewhat 
analogous to the proportional-taxation-of 
tangible-property situation outlined in the 
Johnson Oil Refining Company and the 
Northwest Airlines cases. This case, Stand- 
ard Oil Company v. Peck, 2 stc 200-047, 
involved the state property tax on vessels 
in interstate inland waters. 


Railroad rolling stock may be taxed at 
the domicile of the owner when no situs has 
been acquired elsewhere, and the taxing by 
a foreign state is limited to the number of 
cars which, on the average, are physically 
present within the state. In the Northwest 
Airlines case a similar result was reached 
regarding the planes. The present case is 
different in that it places a restriction on the 
domiciliary state’s power. to tax when the 
property is almost continuously outside that 
state. “The rule which permits taxation by 
two or more states on an apportionment 
basis precludes taxation of all of the prop- 
erty by the state of the domicile.” 

Justice Minton in his dissenting opinion 
said that the vessels had not acquired a 
situs for taxation in any other state. 

Another recently decided United States 
Supreme Court case invalidated a Missis- 
sippi license tax on foreign laundries. The 


Washington Tax Talk 


Mississippi tax was higher on out-of-state 
laundries than on local laundries. This 
discriminates against interstate. commerce 
in its practical operation. Memphis Steam 
Laundry Cleaner, Inc. v. Stone, 2 stc J 200-048. 


The same principle was applied against 
Alaska in Mullaney v. Anderson, 2 stc 
{ 200-050. A tax ten times the tax paid by 
resident commercial fishermen was assessed 
against nonresident commercial fishermen. 
This tax was invalid. “We cannot presume 
that Congress authorized that Territorial 
legislature to treat citizens of States the 
way States cannot treat citizens of sister 
States.” 


ERTIORARI has been applied for in 

the following cases: Bangor and Aroo- 
stook Railroad Company v. Commissioner, 
CCH Excess Prorirs Tax Reports (3rd 
Ed.) § 60,030.—Profit on bonds repurchased 
by the taxpayer in the open market at less 
than face value was not includible in equity- 
invested capital (Section 718 (a) (4)) 
where the taxpayer elected to exclude the 
amount of such bond profit from its income 
tax return in a previous year. 


U. S. v. Lynch, 51-2 ustc J 9507.—A cor- 
poration distributed its stock in apples as 
an ordinary dividend to its stockholders and 
later dissolved. The dissolved corporation 
was taxable on the gain received by the 
stockholders when the apples were sold 
since it was found that there was no motive 
for the dividend other than escaping taxation. 


The government has withdrawn its ap- 
plication for certiorari in the following 


‘case: Commissioner v. Tourtelot, 51-1 ustc 


{ 9319.—Even though, after a stock dividend 
on Shares A and Shares B, the former bene- 
fited but the latter were handicapped, tax- 
payer-shareholders did not realize taxable 
income, since they owned 2 per cent of 
both classes before and after the distribution. 
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Certiorari has been denied in the follow- 
ing case: Century Electric Company v. Com- 
missioner, 51-2 ustc {9482—Where the 


taxpayer sold certain business property at a 
loss, and on the same date the buyer leased 
the property back to the taxpayer for 95 
years, the loss was not deductible under the 
provisions of Code Sections 112 (b) (1) and 
112 (e), which do not recognize gain or 
loss on exchanges of business property. 


The Secretary 


Every former employee of the Treasury 
Department is prohibited forever from act- 
ing as attorney or agent in any matter to 
which he gave personal consideration or as 
to the facts of which he gained knowledge 
while in government service. This prohibi- 
tion is further supplemented by requiring 
that in order to act in any matter which 
was pending during his employment by the 
Treasury Department, a former employee 
must obtain the department’s. written 
consent. 


The Commissioner 


For a corporation which is privileged to 
make a consolidated return, and whose tax- 
able year ends after March 31, 1951, and 
before April 1, 1952, the Bureau has ex- 
tended the time for filing the return to and 
including July 15, 1952. Applying both to 
income and excess profits tax returns, the 
ruling does not make mandatory the filing 
of a consolidated return in order for an 
affiliated corporation to take advantage of 
this extension. 


Acquiescence.—The Commissioner’s ac- 
quiescence in the following decisions has 
been announced: 


Ayer, CCH Dec. 18,572.—In determining 
basis of land, for the purpose of determin- 
ing loss upon sale, the Commissioner could 
not allocate part of the purchase price to a 
building which the taxpayer razed prior to 
sale of the land. 


Butler, CCH Dec. 18,582.—Amounts paid 
to settle a claim arising from alleged breach 
of the taxpayer’s fiduciary duty were de- 
ductible as business expense. 


Capital, CCH Dec. 18,323.—The taxpay- 
er’s accumulated earnings and profits had 
been improperly reduced where the tax- 
payer was not entitled to a partial bad debt 
deduction in a year prior to the taxable year. 
See, also, nonacquiescence below. 
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Central Cuba Sugar Company, CCH Dec. 
18,246.—The taxpayer’s voluntary payment 
of interest at the contract rate for the fiscal 
year ended June 30, 1940, was deductible. 
Such interest payments were not canceled 
by the transitory provisions of the Consti- 
tution of Cuba (adopted on June 4, 1940). 
See, also, nonacquiescence below. 


Hess Company, CCH Dec. 18,359.—Cor- 
poration A was “carrying on or doing busi- 
ness” in 1943, but was not so engaged in 
1944, and consequently recipients of the dis- 
solved taxpayer’s assets were liable for the 
corporation’s declared value excess profits 
tax only for years when the corporation 
was in business. 


Horrmann, CCH Dec. 18,651.—During the 
years 1942-1945, property which the tax- 
payer had previously used as a residence 
was held for the production of income; the 
taxpayer was entitled to deductions for 
maintenance and conservation expenses in 
those years. 


Hunt Foods, Inc.. CCH Dec. 18,526—A 
deduction claimed by a corporation en- 
gaged in the vegetable packing business for 
salaries paid to two of its officers was al- 
lowed in full. See, also, nonacquiescence 
below. 


International Bedaux Company, CCH Dec. 
18,558.—The taxpayer was entitled to a 
dividends-paid credit of amounts actually 


‘paid to its stockholders’ authorized agent 


on December 31, 1942, not of the sums 
credited on its books on the same date. 


Kentucky Distributing Company, CCH Dec. 
18,520.—The evidence was insufficient to 
show that a liquor wholesaler had received 
additional income from charging customers 
prices in excess of OPA ceilings. 


Lehman, CCH Dec. 18,576.—The termi- 
nation of restrictions on stock, having no 
fair market value when previously received 
for services, was not an event giving rise 
to income for tax purposes. See, also, 
nonacquiescence below. 


Maley, CCH Dec. 18,490.—Where the 
taxpayer and his wife filed separate returns 
for 1944 and erroneously split the surtax 
exemptions allowable for their three de- 
pendent children, the taxpayer was held 
entitled to all three surtax exemptions for 
the children since the wife had acquiesced 
in the disallowance by the Commissioner of 
the two surtax exemptions which she had 
originally claimed. See, also, nonacquies- 
cence below. (Continued on page 320) 
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Interstate Enforcement 
of the Tax Laws of Sister States 


By NATHANIEL L. GOLDSTEIN 


GOOD GOVERNMENT DEMANDS A SOLUTION TO THE PROBLEMS 
OF A STATE ATTEMPTING TO COLLECT REVENUE BEYOND ITS BOR- 
DERS—AND COOPERATION AMONG THE STATES SHOULD HELP TO 
EFFECT A MORE EQUITABLE DISTRIBUTION OF THE TAX BURDEN 


TS ever-mounting cost of government 
during the past decade makes the quest 
for potential revenue an apparently endless 
one. The assortment of present-day taxes 
gives added weight to the maxim that the 
tax budren is equitable only when it is 
fairly distributed.2 It is, therefore, some- 
what paradoxical-to find that the courts of 
one state will not enforce the revenue acts 
of a sister state. Such passivity would seem 
to give legal sanction to what otherwise 
would be tax evasion. 


The ease with which state borders may 
be crossed, the increase in the amount 
of interstate commerce and the mobility of 
personalty offer a wide area for repudia- 
tion of legitimately assessed taxes. The 
problem may arise in various ways2 A 
review of the rule, its history, possible 


1 The expense of government to the individuals 
of a great nation is like the expense of man- 
agement to the joint tenants of a great estate, 
who are all obliged to contribute in proportion 
to their respective interests in the estate. 
Smith, Adam, Wealth of Nations, Book 5, Ch. 2, 
part 2. 

2 For example, a corporate franchise tax may 
be owed by a corporation, all of whose property 
is located and business conducted in states 
other than that in which it is incorporated. 


Interstate Enforcement of Tax Laws 


justification and attempts to remedy the 
situation may be of interest. 


THE RULE IN ENGLAND 


The genesis of the rule is founded in 
dicta, since none of the early cases cited as 
authority in any way involved a suit to 
collect taxes but rather were actions brought 
to enforce contracts in which the defense 
was that they were made in violation of the 
revenue laws of another country. Com- 
mercial rivalry and jealousy were the marks 
of the time.* 

It was Lord Mansfield who first gave 
force to the rule. His decision in Holman 
v. Johnson, which was to become a leading 
case, was handed down in 1775. The plain- 
tiff therein, a resident of Dunkirk, sold 
and delivered to the defendant a quantity 


Income taxes may be evaded by removal of 


_earnings from the state in which they accrued 


or in which the earner was domiciled before 
the taxing authority had any opportunity to 
attach them. Leflar, ‘‘Extrastate Enforcement 
of Penal and Governmental Claims,’’ 46 Harvard 
Law Review 193, 215 (1932). 

3 Boucher v. Lawson, Cas. t. Hard. 85, 95 Eng. 
Rep. R. 53 (1734). 

41 Cowp. 341, 98 Eng. Rep. R. 1120. 
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of tea knowing that it was to be smuggled 
into England but having no concern with 
the smuggling itself. In an action for the 
price the plaintiff was permitted recovery 
on the ground that since the contract and 
delivery were made abroad no law of Eng- 
land had been transgressed. Then, as pure 
dictum, followed the words: “For no country 
ever takes notiee of the revenue laws of 
another.” 


It is a matter of common knowledge 
that a statement often repeated is seldom 
questioned but rather gains ready belief. 
Four years later Lord Mansfield rendered 
the decision in Playgche v. Fletcher,, in which 
he reiterated his previous dictum. 


Succeeding cases followed a similar pat- 
tern. The apprehension of the judges was 
that to take notice of the foreign revenue 
laws would have hampered international 
trade. This condonation of “foreign con- 
traband” contracts nevertheless raised con- 
siderable comment. Some writers, such 
as Emerigon, defended the practice on the 
“unsatisfactory ground” that smuggling is 
a vice common to all nations, while others, 
such as Pothier, argued strongly its in- 
consistency with good faith and the moral 
duties of nations." 

Then having established by dicta the rule 
that one nation will not notice the revenue 
laws of another, the doctrine was extended. 
In 1909, in Municipal Council of Sydney v. 
Bull? seemingly for the first time a case 
arose in which there was in issue the actual 
collection of a tax in a jurisdiction different 
from that where the assessment was made. 
It appeared that an act of the New South 


51 Doug. 238, 99 Eng. Rep. R. 155 (1779). 

® Freeze, ‘‘Extraterritorial Enforcement of 
Revenue Laws,’’ 23 Washington University Law 
Quarterly 321, 323 (1938). 

™Sources collected in Story, Conflict of Laws, 
3d Ed., 1846, p. 384. 

8 [1909] 1 K. B. 7, 12. 
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Wales Legislature authorized the City of 
Sydney to carry out certain street improve- 
ments and provided for an assessment on 
the owners of the property within the im- 
proved area. It further provided that the 
assessments should be recoverable by action 
in addition to being recoverable by dis- 
tress. Being unable to recover by means 
of distress the amount of the contribution 
due from one owner, the council brought 
suit in England against an indemnifier. 
Grantham J. held that the action would 
not lie on the grounds that (1) the action 
was one relating to real property abroad 
and (2) that the liability being imposed by 
the foreign state solely for its own domestic 
purposes, the attempt to enforce it was 
analogous to an action to recover a penalty 
or a tax. “In such cases,” said the court, 
‘it has always been held that an action 
will not lie outside the confines of the last- 
mentioned State.” No cases were cited in 
support of this assertion.® 


If the vigor of the holding in the above 
case was tempered by the fact that it was 
a “mixed” action relating to land situated 
abroad, the principle received direct af- 
firmation in 1928. In Re Visser, Queen of 
Holland v. Drukker™® an action was brought 
in England for inheritance taxes due the 
Kingdom of Holland from a domiciliary of 
that country who died in England. The 
claim was dismissed, Tomlin J. feeling 
bound to follow Municipal Council of Sydney 
v. Bull. ““My own opinion,” he said, “is that 
there is a well recognized rule, which has 
been enforced for at least 200 years or 
thereabouts, under which these Courts will 
not collect the taxes of foreign states for 


® Although the instant case did not advert to 
it, the New South Wales Supreme Court in 
Gilchrist v. Davidson, 1 Legge 539 (1849), as 
a matter of comity gave effect to a revenue law 
of the ‘‘parent state’’ in a suit upon a promis- 
sory note which was insufficiently stamped. 

1° [1928] 1 Ch. 877, 884. 
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the benefit of the sovereigns of those 
foreign states. . . .” That same year an 
attempt was made to change the rule by 
statute, at least to an extent that would 
permit tax judgments from any of the 
dominions to be enforced in England.” 
This bill apparently failed to pass both 
Houses of Parliament. 

The English viewpoint is summed up 
by Dicey,” who justifies the refusal of the 
English courts to enforce the revenue laws 
of foreign states on the ground of public 
policy, that is, that foreign revenue legis- 
lation might be injurious to British inter- 
ests, or could be aimed at political refugees, 
or could become a source of political em- 
barrassment between two sovereignties. 


THE RULE IN THE UNITED STATES 


Actions Not Based on Judgments 
—Mogjority Viewpoint 
A claim for taxes arising in one state and 


not reduced there to judgment is not enforcible 
by an action in the courts of another. 


The development of the rule in the 


United States followed a design very similar 


to that in England. Again, the early cases, 
which gave lip service to the maxim that 
the courts of one country will not enforce 
the revenue laws of another, were not suits 
to collect taxes.” The issue was not pre- 
sented until 1911 when the State of Mary- 
land attempted unsuccessfully in a New 
York court to collect a tax assessed against 
a former resident of Maryland.™ 


The leading case in this country is State 
of Colorado v. Harbeck.* In that case the 
testator, domiciled in Colorado, left home 
with the intention of going abroad but 
while en route died in New York. His 
will was probated in New York, a transfer 
tax was paid in New York, and the estate, 
consisting entirely of personalty, was dis- 
tributed to the legatees, none of whom were 
residents of Colorado. The latter state 
instituted proceedings in its courts to assess 
a transfer tax under its laws. Notice was 


1 ‘‘Administration of Justice Bill,’’ Great 
Britain Parliamentary Papers, cl. 16 (1928). 

122 Dicey, Conflict of Laws, 6th Ed., 1949, 
Morris Ed., p. 154. 

B3Tudlow v. Van Rensselaer, 1 Johns. 94 
(N. Y., 1806) (promissory note not stamped as 
required by French law); Henry v. Sargeant, 
13 N. H. 321, 40 Am. Des. 146 (1843) (action 
for false imprisonment). 

14 State of Maryland v. Turner, 75 Misc. 9. 

% 232 N. Y. 71, 133 N. E. 357 (1921). 

16189 App. Div. 865 (1919). 

" State ex rel. Oklahoma Tax Commission v. 
Rodgers, 238 Mo. App. 1115, 193 S. W. (2d) 919 
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given to all the defendants..by, mail, as 
required by Colorado statutes. None of the 
defendants appeared. Thereafter, the State 
of Colorado brought a suit in New York 
to collect the tax. The Appellate Division 
had granted a judgment” in the amount 
of $100,000 but this award was reversed 
by the Court of Appeals, Pound J. stating 
that to attempt to give statutory provision 
extraterritorial effect “would conflict with 
another well settled principle of private 
international law which precludes one state 
from acting as a collector of taxes for a 
sister state and from enforcing its penal 
or revenue laws as such.” The exact 
grounds of the decision, however, are not 
clear. Judge Crane concurred in the re- 
sult on the ground that he could find no 
authority in the Inheritance Tax Law of 
the State of Colorado for the action. The 
conclusion could have been predicated upon 
any of the following grounds: (1) Since 
decedent left no property in Colorado and 
the defendants were nonresidents who were 
not personally served in Colorado in the 
proceedings, the assessment violated due 
process, (2) the statutory method pro- 
vided by Colorado to collect the tax was 
exclusive, (3) the statute did ot authorize 
a suit outside Colorado to recover the tax, 
(4) one state will not act as the tax 
collector of another state.” 


The courts of New York henceforth 
followed the rule.* Pennsylvania, Ohio and 
Delaware likewise conformed.” Cases of 
tax claims filed with receivers are not here 
considered since the problem would seem 
to be somewhat different and such claims 
have generally received a more favorable 
reception so far as the decided cases reveal.” 


The position of the federal courts is 
somewhat doubtful. Moore v. Mitchell” a 
suit commenced by the treasurer of Grant 
County, Indiana, to recover taxes which 
arose while decedent was a resident there, 
was brought against his executors in federal 
court in New York State. Decedent had 
died before the tax was assessed and the 
property was not physically in Indiana. 


(1946); 25 St. John’s Law Review 341, 344 
(1951). 

1%8 Matter of Bliss, 121 Misc. 773 (1923); Wayne 
County (Michigan) v. American Steel Export 
Company, 277 App. Div. 585 (1950). Cf. Matter 
of Martin, 255 N. Y. 359 (1931). 

19 Hamilton County Treasurer v. Hartzell, 55 
D. & C. 100 (Pa., 1945); State of Minnesota 
v. Karp, 84 N. E. (2d) 76 (Ohio Ct. of App., 
1948); City of Detroit v. Proctor, 61 Atl. (2d) 
412 (Del. Super. Ct., 1948). 

2 Roesken, ‘‘Out-of-State Collection,’’ TAxES— 
The Tax Magazine, November, 1949, pp. 955, 960. 

21 30 F. (2d) 600 (CCA-2, 1929). 
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The action: was dismissed on the ground 
that the court lacked jurisdiction under the 
due process clause since neither property 
nor deceased was within its jurisdiction but 
at the same time the court mentioned the rule 
at least in dictum. The importance of this 
decision lies in the fact that Judge Learned 
Hand concurred but then proceeded to 
assume the validity of the assessment and 
to give the reasons why one state should 
not enforce the revenue laws of another. 
The United States Supreme Court affirmed 
the decision * of the lower court but solely 
on the ground that a state tax officer, claim- 
ing only by virtue of his office and au- 
thorized only by the laws of his state, has no 
legal capacity to sue in a federal court 
in another state. The Court felt that such 
an officer has no better standing to bring 
suits in courts outside his state than 
have executors, administrators or chancery 
receivers. 


In 1942 the State of California brought 
an action in a federal court in Nevada for 
the recovery of income taxes.” The defend- 
ant while a resident of California was a 
winner in the Irish Sweepstakes and col- 
lected his prize after moving to Nevada. 
Recovery was denied on the ground that 
there was no basis for federal jurisdiction. 
The court stated that a state suing to collect 
taxes from a citizen of another state is not 
a “citizen” of itself or of any other state, 
and hence is not entitled to invoke jurisdic- 
tion of federal courts on the ground of 
diversity of citizenship. 


It would thus appear that the federal 
courts will decline jurisdiction. 


Actions Not Based on Judgments 
—AMinority Viewpoint 


The minority view is presented in two 
cases of recent origin. In State ex rel. Okla- 
homa Tax Commission v. Rodgers an action 
was brought in Missouri to collect taxes due 
the State of Oklahoma.™ It appeared that 
a statute of Oklahoma provided for reci- 
procity in the enforcement of tax liabilities, 
whereas Missouri has a general comity stat- 
ute which makes no reference to tax claims. 
Anderson J., however, placed no stress upon 
these statutes but reviewed the rule in its 
entirety and decided that the simplest ideas 


22 281 U. S. 18 (1930). 

2% People of State of California ex rel. McCol- 
gan v. Bruce, 129 F. (2d) 421 (CCA-9), cert. 
den. 317 U. S. 678. 

* Cited at footnote 17. 

2% State of Ohio ex rel. Duffy v. Arnett, 234 
S. W. (2d) 722 (Ky. Ct. of App., 1950). 
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of comity would compel a state to entertain 
such an action. Four years later Kentucky 
followed the example set by Missouri and 
permitted the Attorney General of Ohio to 
bring an action against a Kentucky resident 
to collect premiums due under the Ohio 
Workmen’s Compensation Law.* The court 
held that whether the compensation premi- 
ums had the status of taxes or were merely 
debts was immaterial. On petition for re- 
hearing, a Kentucky statute of 1938 was 
brought to the court’s attention for the first 
time. No such statute of Ohio was shown 
but the court said: “There is nothing in 
the record to show that Ohio has refused to 
recognize or enforce the tax laws of this 
State.” * 


Actions Based on Judgments 


A claim for taxes arising in one state and 
there reduced to judgment is enforcible by an 
action at law in the courts of another. (The 
position of the United States Supreme 
Court.) 


As a corollary to the rule that one state 
will not recognize the revenue laws of an- 
other the assumption was reached that for- 
eign judgments based on the tax claims of 
another state would not be enforced.” This 
belief owes its origin to Wisconsin v. Pelican 
Insurance Company.* There the United 
States Supreme Court, on original juris- 
diction, refused to enforce a judgment ren- 
dered in the courts of Wisconsin against a 
foreign insurance company which had been 
doing business in that state. The grounds 
for the judgment were that the company 
failed to comply with a statute which re- 
quired the filing of an annual report and 
also provided for a fine on failure to do so. 
The Court stated that: 


“The rule that the courts of no country 
execute the penal laws of another applies 
not only to prosecutions and sentences for 
crimes and misdemeanors, but to all suits 
in favor of the State for the recovery of pe- 
cuniary penalties for any violation of stat- 
utes for the protection of its revenue, or 
other municipal laws, and to all judgments 
for such penalties.” 


The Restatement thus formulated the 
proposition: * “Judgment on Governmental 


26 See footnote 25, at p. 727. 
t Beale, 2 Conflict of Laws 1410 (1935). 
127 U. S. 265, 290 (1888). 


2 Restatement, Conflict of Laws, Sec. 443 
(1934). 
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Claim. A valid foreign judgment for the 
payment of money, which has been ob- 
tained in favor of a state, a state agency, 
or a private person, on a cause of action 
created by the law of the foreign state as 
a method of furthering its own govern- 
mental interests will not be enforced.” 


In 1934 the highest court in New Jersey 
granted recovery on a New York State 
judgment based on a claim for franchise 
taxes.” The next year the United States 
Supreme Court held that a judgment for 
taxes which is entered after proper pro- 
ceedings is entitled to full faith and credit 
under the Constitution. The Court further 
stated that “Whether one state must en- 
force the revenue laws of another remains 
an open question in this court.”" This 
was a Pyrrhic victory for tax collection 
agencies since seldom would a state be able 
to obtain a judgment in its own court be- 
fore bringing suit in a foreign jurisdiction. 


Inferences drawn from dicta in Milwaukee 
v. White® and Massachusetts v. Missouri™ 
may suggest that the Supreme Court would 
look favorably upon the interstate enforce- 
ment of tax claims even though not based 
on judgments. 
Court refused jurisdiction on the “burden” 
theory. A comment by Mr. Justice Jack- 
son, in 1945, may be significant: ™ 


“How far a state may call upon other 
states to aid it in extraterritorial pursuit 
of revenue, I do not know. New York 
State courts and the federal courts sitting 
therein have refused to reduce the tax law 
of other states to judgment, and the reasons 
have been set forth in able opinions by 
Judge Pound, Learned Hand and Knox. 
But the Supreme Court has since held that, 
if the state reduces its claims to judgment, 
all states must afford it full faith and credit. 
And if, as has been indicated, administra- 
tive determinations are entitled to the same 
standing as judgments,™ the way is open for 
each state to project its revenue acts into all 
other states to some considerable degree.” 


The full faith and credit clause of the 
Constitution provides that Congress may by 


*® People of State of New York v. Coe Manu- 
facturing Company, 112 N. J. L. 536, 172 Atl. 198 
(1934). cert. den. 293 U. S. 576. 

3 Milwaukee Company v. M. E. White Com- 
pany, 296 U. S. 268 (1935). 

® See footnote 31. 

33 308 U. S. 1 (1939). 

% Jackson, ‘‘Full Faith and Credit,’’ 45 Colo- 
rado Law Review 1, 15 (1945). 

*% Magnolia Petroleum Company v. Hunt, 320 
U. S. 430 (1943). 

* United States Constitution, Art. IV, Sec. 1. 

762 Stat. 947, 28 USCA Sec. 1738. 
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Yet in the latter case the © 


general laws prescribe the manner in which 
the acts, records and judicial proceedings 
of the states shall be proved and the effect 
thereof. The implementing statute was 
amended in 1948" by adding the words 
“Such Acts” at the beginning of the last 
sentence which previously read: “And the 
said records and judicial proceedings .. . 
shall have such full faith and credit given 
to them in every court within the United 
States as they have by law or usage in the 
courts of the State from which they are 
taken.” It has been suggested (but not 
too emphatically) that this may be a change 
of considerable importance on the question 
of extending the compulsion of full faith 
and credit to tax claims.” 


REASONS FOR THE RULE: 
JUSTIFICATION AND CRITICISM 


For well over twenty years the rule has 
received harsh criticism in law review articles 
and comments.” The very number of com- 
ments is surprising in view of the fact that 
there are so few adjudicated cases on the point. 
In Re Visser, Queen of Holland v. Drukker, 
above, Justice Tomlin observed that while 
the absence of authority for what on the 
one side has been called an elementary 
proposition could indicate that the propo- 
sition was not well founded in principle, it 
might merely indicate that it was so well 
recognized that it had never been put to the 
test.“ One writer, however, has asserted 
that the question has arisen in the appellate 
courts of this country only about 15 times.* 


It was left to the ever-analytical Judge 
Learned Hand to state reasons in justifica- 
tion of the rule.” He postulated that: (1) 
revenue laws fall within the same category 
as penal laws (even though the origin of the 
exception in the case of penal liabilities does 
not appear in the books), (2) enforcing the 
tax laws of another state might contravene 
the public policy of the state of the forum, 
(3) the domestic state might seriously em- 
barrass its neighbor, (4) to pass upon the 
provisions for the public order of another 


% Cheatham, Goodrich, Griswold, Reese, Cases 
on Conflict of Laws (3d Ed., 1951), pp. 76. 669; 
MacChesney, ‘‘Full Faith and Credit,’’ 44 Illinois © 
Law Review 298, 300, 305 (1949). See also 
Hughes v. Fetter, 341 U. S. 609, 613. 

% See references at footnotes 2, 6, 17, 41; 
Daum, ‘‘Interstate Comity and Governmental 
Claims,’’ 33 Illinois Law Review 249 (1938), and 
numerous comments which appeared in law re- 
views following each adjudicated case. 

#0 [1928] Chs. 877, 882. 

4147 Michigan Law Review 796 (1949). 

“2 Moore v. Mitchell, cited at footnote 21. 
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state should be beyond the powers of a 
court. City of Detroit v. Proctor® added 
two additional arguments: (1) if the forum 
allows another state to enforce its tax laws 
there, it would open the courts to suits in 
the forum by foreign countries (“Michigan’s 
sovereignty is as foreign to Delaware as 
Russia’s”) and (2) in the light of overwhelm- 
ing authority the problem is one for the 
Legislature. 


The United States Supreme Court has de- 
clared that the obligation to pay taxes is 
not penal.“ Commentators and the two 
courts representing the minority view found 
none of the above reasons compelling. Since 
to a great degree state taxes are more or 
less standardized, they could not see that 
there would be any offense against the 
public policy of the forum. Any impropriety 
or embarrassment in the court’s passing on 
the statute of another state would be waived 
by the other sovereign in bringing the suit. 
Tax reciprocity as between countries would 
probably be taken care of by means of 
treaties. The international problem of mu- 
tual assistance and exchange of information 
is receiving considerable attention. 


It has also been argued that extrastate 
enforcement of tax claims would place too 
heavy a burden on the dockets of the forum. 
The majority of the law review commenta- 
tors do not believe that such cases would 
be sufficiently numerous or so intricate as 
to clog the courts. Leflar, however, believes 
that there is an element of truth with respect 
to New York State since the majority of 
the cases have arisen in that state.” This 
view has been repeated in a few other law 
reviews. One source for this belief may 
very well have been a statement in 65 A. L. R. 
1361 (1930) that the only cases directly in 
point upon the question under consideration 
in the annotation arose either in the courts 
of the State of New York, or in federal 
courts within that state, but only four cases 
from New York were cited therein. The 
fact that New York State is the depository 
of much of the intangible personal property 
is not necessarily indicative that its courts 
would be more overburdened than the courts 
of other states or that New York would 


43 Cited at footnote 19. 

“ Milwaukee Company v. M. E. White Com- 
pany, cited at footnote 31. 

45 See footnote 2, at p. 219. 

# See footnote 41. 

4* Wayne Company (Michigan) v. American 
Steel Export Company, cited at footnote 18. 

48 45 Illinois Law Review 99 (1950). 

4925 St. John’s Law Review 341 (1951). 

% 46 Columbia Law Review 1013 (1946). 

St Alabama, 1947, Act 671; Arkansas, 1951, 
Act 73; California, 1937, Ch. 708, 1951, Ch. 1381; 
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not suffer the greater loss of revenue when 
such property is removed to evade its own 
taxes. 


Various solutions have been suggested. 
It has been said that the opposite result 
could easily be reached by applying ordinary 
conflict of law principles.“ The Restate- 
ment of the Law, Conflict of Laws, has 
changed its stand. Under comment C of 
Section 610, it formerly ruled that “no action 
can be maintained by a foreign state to en- 
force its license or revenue laws, or claims 
for taxes.” In the 1948 Supplement, com- 
ment C is deleted, and a caveat is added to 
the effect that the American Law Institute 
“expresses no opinion as to whether an ac- 
tion can be maintained by a foreign state on 
a claim for taxes.” It is further stated that 
if a position had to be taken, it would be 
desirable to state a view contrary to the 
former comment C, and in accord with 
Oklahoma Tax Commission v. Rodgers, 283 
Mo. App. 1115, 193 S. W. (2d) 919 (1946). 
Yet as recently as December, 1950, a New 
York court” has followed the precedent 
of State of Colorado v. Harbeck. 


The following have also been proposed: 
(1) a state statute giving personal jurisdic- 
tion similar to the nonresident motorist 
statutes,* (2) delegation of the problem to 
the Commission on Uniform Laws for the 
purpose of preparing a uniform code“ and 
(3) provision by Congress for extraterri- 
torial service of process in order always to 
have the trial at the place of the event.” 


These suggestions, whatever their respec- 
tive merits, may well fall on barren ground. 
In the last two years, by enacting reciprocal 
statutes for the enforcement of tax claims, 
nine more states have taken the bull by the 


horns. At the present time at least twenty 
states and the Territory of Hawaii have 
passed such legislation.” A similar bill has 
been introduced at the present 1952 session 
of the New York State Legislature. A 
precedent for this course of action was 
established when many of the states adopted 
the Uniform Reciprocal Transfer Tax Act, 
thereby providing for the collection, in the 
course of administrative proceedings, of 


Georgia, 1937, Act 296; Indiana, 1951, Ch. 180; 
Kansas, 1951, Ch. 505; Kentucky, 1950, Ch. 
72; Louisiana, 1950, Act 19; Maine, 1949, Ch. 
131; Maryland, 1950, Ch. 2; Michigan, 1951, 
Ch. 9; Minnesota, 1949, Ch. 145; New Hamp- 
shire, 1951, Ch. 14; North Carolina, 1939, 
Ch. 158, Sec. 938, 1943, Ch. 747; Oklahoma, 1939, 
Ch. 66; Oregon, 1947, Ch. 387; Tennessee, 1949, 
Ch. 157; Washington, 1951, Ch. 166; Wisconsin, 
1947, Ch. 409; Hawaii, 1949, Act 311; Mis- 
_ (general comity statute), R. S. 1939, Sec. 


April, 1952 e TA XES—The Tax Magazine 








death taxes owed to other states.” A deci- 
sion of the United States Supreme Court 
in 1930 had afforded a loophole by which 
inheritance taxes on intangible property 
could be avoided altogether." The Court 
held that the imposition of an inheritance 
tax by more than one state was contrary to 
due process but decided in favor of the state 
of the decedent’s domicile as against the 
states having control of the intangible prop- 
erty. Thus if residents of one state were 
to keep their intangible personal property 
in safe deposit boxes in another state and 
the administration of it, after death, took 
place in the second state, no death tax would 
be payable to either state.™ 


During the last twenty years there has 
been an increasing trend toward interstate 
cooperation. Although each state is a quasi- 
sovereign it is also a member of a federation 
of states with common problems and obliga- 
tions that transcend state lines. Modern 
conditions in the United States have neces- 
sitated mutual assistance in many ways. It 
is not likely that the states of the union 
could have continued to exist without the 
extradition and interstate rendition statutes. 


Interstate compacts, reciprocal and uniform - 


laws have helped to solve many of the diffi- 
culties inherent in a federal system. The 
compact has been successfully used in such 
fields as water allocation, pollution control, 
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What may be a good income today is 
not necessarily so tomorrow. 


In 1939, a Mr. Berger died, leaving all 

of the stock in a certain corporation to 
be held in trust, with one third of the 
income to go to his wife, one third to his 
children and one third to his grand- 
children. 
- He conscientiously provided for his 
wife against uncertain business operations 
by making her manager of the business 
at a salary of $75 per week. As an in- 
centive to her and because she was the 
principal object of his bounty, he pro- 
vided that when corporate profits ex- 
ceeded a certain amount, her total salary 
would be $100 per week. In 1939, $100 
a week was a good income. 





2 9A U. L. A. 259. 

33 Farmers’ Loan & Trust Company v. Minne- 
sota, 280 U. S. 204. 

5 Matter of Martin, 255 N. Y. 359 (1931). 

5 New York State Joint Legislative Commis- 
sion on Interstate Cooperation, Its Legislative 
Record, 1936-1946. 
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fisheries, forest protection and social wel- 
fare. Many of the interstate relationships 
are the result of the work of the Council of 
State Governments, which has component 
units in at least 46 states.™ 


The Uniform Dependents Support Act is 
a particularly interesting instance of recent 
interstate cooperation to solve a vexing 
problem. Before 1948 there was no civil 
procedure to enforce the support of aban- 
doned wives or children when an absconding 
husband or father crossed a state line. Any 
criminal process was inadequate both be- 
cause of the expense and the fact that the 
arrest of the wage earner destroyed the 
source of income. In an attempt to remedy 
this situation New York State enacted re- 
ciprocal legislation. By July 31, 1951, 39 
states and three territories had workable 
reciprocal statutes which conferred addi- 
tional jurisdiction and powers upon courts 
in support proceedings against persons re- 
siding in other states.” 


Fiscal cooperation between the states is 
of prime importance. Information on tax 
returns is now widely exchanged between 
the states, and cooperative and joint audits 
have been undertaken. The complete eva- 
sion of tax responsibilities by some only 
increases the burden for others. Good gov- 
ernment should not countenance such equivo- 
cation if it is remediable. [The End] 


TAXES BRING HARDSHIP UNDER SPECIFIC WILLED INCOME 


However, times have changed since 
1939, with $100 per week no longer at- 
tractive. Notwithstanding, a decision by 
the company’s board of directors, com- 
posed of Mrs. Berger and her daughters, 
to award her $200 per week was not 
allowed. The court pointed out that the 
grandchildren’s interest in the trust had 
to. be. protected. Sympathetic to Mrs. 
Berger’s position, the court awarded her 
a salary increase to $166.66 per week. 
Since she had to bear one half of the 
increase out of her share of the trust in- 
come and in view of the current personal 
income tax rates, she could not have 
been much better off than before—Berger, 
CCH Trust anp Estate LAw Reports 





‘Y 43,927 (N. Y. Surr. Ct.). 


56 Laws 1948, Chap. 790. 
5 Council of State Governments, Reciprocal 


State Legislation to Enforce the Support of 
Dependents, 1951 Ed. 





Refund Possibilities Under|the 


THE 1951 ACT INCREASED REVENUES, BUT IT ALSO CHANGED THE STRUC- 
TURE OF THE TAX LAW TO REDUCE THE BURDEN ON SOME TAXPAYERS AND 
TRANSACTIONS. THIS CHECK LIST IS A GUIDE TO REFUND POSSIBILITIES 


HE REVENUE ACT OF 1951 is the 

third action by the Congress to provide 
extraordinary increases in revenues to meet 
growing national defense expenditures. The 
Revenue Act of 1950, which became law on 
September 23, 1950, increased revenues by 
$6.1 billion, the Excess Profits Tax Act of 
1950, which became law on January 3, 1951, 
increased revenues by an additional $3.9 
billion, and now the Revenue Act of 1951, 
which became law on October 20, 1951, pro- 
vides a further estimated $5.7 billion when 
fully effective under 1951 business condi- 
tions. 


This third addition to the enormous tax 
burden imposed on the country’s economy 
had a legislative history without parallel 
in revenue measures. One faction in the 
Congress opposed the bill on the ground 
that it did not raise enough revenue, while 
another, possibly more realistic and sober- 
minded, felt that the economy could not 
stand, without grave injury, the additional 
burden proposed. The two groups, with 
divergent purposes, combined to defeat the 
final bill in the House, and only by dint of 
extraordinary pressure on the part of legis- 
lative leaders was a bill passed at all. 


The avowed purpose of increasing rev- 
enues was accomplished primarily by rais- 
ing tax rates on all classes of taxpayers and 
by further increasing the tax burden on 
corporate taxpayers by reducing the amount 
of base-period income experiencé to be re- 
flected in the excess profits credit. In addi- 
tion, there was the perennial move to close 
“loopholes” which it was felt were being 
used by certain taxpayers to avoid their 
share of the tax burden. However, at the 
same time there was a surprising number 
of changes in the structure of the tax law 
to reduce the burden on many classes of 
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taxpayers and types of transactions. The 
enormous burden of taxes now, and in 
prospect, enhances the importance of an 
understanding of these tax-reduction pro- 
visions, most of which are extremely tech- 
nical in application. 


Many of these tax-reduction provisions 
are prospective in that they apply to de- 
termination of taxable income for current 
and future taxable years for which returns 
are not yet filed. On the other hand, many 
of the provisions, of great potential signifi- 
cance, are retroactive in application—some 
mandatory and some elective, and some 
affecting years as early. as the World War 
II period. Since, in some cases, the act 
appears to make no provision for extending 
the limitation period for making the adjust- 
ment, prompt review of ‘prior returns is 
imperative. 


The following check list should serve as 
a quick guide to refund possibilities which 
may be applicable. It has been prepared 
with the purpose of emphasizing the sub- 
jects covered by the provisions in lieu of 
describing in technical, and consequently 
cumbersome, detail the changes ‘which ap- 
ply to returns filed on behalf of individuals 
for the calendar year 1950 and prior years, 
and to those filed on behalf of corporations 
for years beginning before January 1, 1951. 


If a review of the list indicates that any 
of the provisions might apply, reference 
should be made to the act itself for a final 
determination of the possibility of a refund 
and to regulations which may be issued 
thereon. If the circumstances indicate that 
the possibility of a refund exists and that 
the year involved is still open, the matter 
should be called to the revenue agent’s at- 
tention on his examination of the return 
involved. If the return has already been 
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reviewed or if the statute of limitations is 
about to expire, a claim for refund should 
be filed. 


INDIVIDUALS 


(Sections 23, 162) Income accumulated by 
trusts for beneficiaries who were in military 
service and who died between December 
7, 1941, and December 31, 1947, while in 
active service may be deductible by the 
trust during such period. 


(Section 23(aa)) Standard deduction or 
itemized deduction election may be changed. 
(Years beginning after December 31, 1949.) 


(Section 117(j)) Gains on sales of live- 
stock held more than six months for draft, 
breeding or dairy purposes are capital gains 
under Section 117(j). (Years ended after 
December 31, 1941.) 


(Section 122) Nonbusiness casualty losses 
sustained after December 31, 1950, may be 
carried forward or back as a net operating 
loss. (Applicable in computing net operat- 
ing loss deduction for years ended after 
December 31, 1948.) 

(Section 130(a)) Holding period of re- 
stricted stock option subject to stockholders’ 
approval begins with the date of the grant 
and not with the date of approval. (Years 
ended after December 31, 1949.) 

(Section 154) Estates of members of the 
armed forces dying during or as a result of 
combat service are not liable for taxes for 
the year of death or taxes owing at the date 
of death. (Deaths after June 24, 1950.) 


CORPORATIONS 
Income Tax 


(Section 22(b)(9)) Election to exclude 
income from discharge of indebtedness need 


Refund Possibilities 


not be made at time of filing the return. 
(Years ended after December 31, 1950.) 


(Section 22(d)(6)) Replacements of in- 
voluntary liquidations of LIFO inventories 
first apply to liquidations prior to 1950. 
(Years ended after June 30, 1950.) 

. (Section 23(cc)) Mine development ex- 
penses (not oil or gas), after existence of 


-minerals in commercial quantity has been 


disclosed, may be deducted or capitalized. 
(Years ended after December 31, 1950, for 
transactions after such date.) 


(Section 23(ff)) Aline exploration ex pendi- 
tures up to $75,000 per annum may be de- 
ducted or capitalized at the taxpayer's 
election. (Years ended after December 31, 
1950.) 


(Section 117(j)) Gains on sale of livestock 
held more than six months for draft, breed- 
ing or dairy purposes are capital gains 
under Section 117(j). (Years ended after 
December 31, 1941.) 

(Section 117(k)) Coal royalties received 
pursuant to economic interests are capital 
gains under Section 117(k). (Years ended 
after December 31, 1950, for income re- 
ceived or accrued after such date.) 

(Section 122(b)) Operating losses for 1948 
and 1949, and for 1947 if business was com- 
menced after December 31, 1945, are carried 
forward for three years. (Effective for com- 
puting net operating loss deduction for 
years beginning after December 31, 1948.) 


(Section 127) War-loss recoveries may be 


taxed at the rates in effect in the year of 


deduction, and the value of the recovery 
may be limited to the basis at the time of 
deduction if the same property is recovered. 
(Years beginning after December 31, 1941.) 

(Section 373(d)) Nonrecognition of the 
gain on exchanges and distributions ordered by 
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the SEC has been expanded to include those 
instances where less than 90 per cent of 
the stock, limited and preferred as to divi- 
dends but not as to assets (provided such 
stock is not more than 1 per cent of the 
aggregate value of all classes of stock not 
preferred as to both dividends and assets), 
is held within the group. (Exchanges or 
distributions made after December 31, 
1947.) 


(Section 504) Undistributed personal hold- 
ing company income does not include income 
which could not be distributed without vio- 
lating the Trading With the Enemy Act 
or the First War Powers Act of 1941. 
(Years beginning after December 31, 1939.) 


Excess Profits Tax 


(Section 42,292) Back mail pay of rail- 
roads, awarded under the Interstate Com- 
merce Commission order of December 4, 
1950, is deemed to be income in the years 
in which the services to which the award 
relates were rendered rather than the year 
in which the award is made. (All prior 
years.) 


(Section 141) Foreign trade corporation 
may, by January 18, 1952, retroactively 
withdraw its consent to be included in a 
consolidated return that was filed for the 
first year ended after June 30, 1950. A for- 
eign trade corporation is a domestic com- 
pany which derived (a) more than 95 per 
cent of its gross income for the current 
and two preceding years from sources out- 
side the United States and (b) more than 
50 per cent of its net income from the active 
conduct of a trade or business. 


(Section 430(e)) Maximum tax has been 
reduced for the first five years of existence 
of corporations commencing business after 
July 1, 1945. (Years ended after June 30, 
1950.) 

(Section 433) Income from technical serv- 
ices rendered abroad on behalf of a foreign 
affiliate (at least 10 per cent owned) is 
excluded in computing the excess’ profits 
net income and base-period income. (Years 
ended after June 30, 1950.) 


(Section 435(d)) Companies with fiscal 
vears ended after March 31 compute their 
average base period net income by reference 
to the 48-month period ended March 3], 
1950, if this produces lower tax. (Years 
ended after June 30, 1950.) 

(Section 435(e)) New companies com- 
mencing business before the end of their base 
period may compute their excess profits 
credit under the growth method if they 
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otherwise qualify. (Years ended after June 
30, 1950.) 


Companies manufacturing products not gen- 
erally available to the public prior to January 
1, 1946, may use the six-month periods 
ended December 31, 1948, and June 30, 
1950, even though they also qualify for use 
of the growth method under the payroll or 
receipts test. (Years ended after June 30, 
1950.) 


(Section 435(g)) Changes in inadmissible 
assets held ‘by banks are subject to special 
provisions. (At the election of the taxpayer 
pursuant to the Regulations, years ended 
after June 30, 1950.) 


Decrease in inadmissible assets, to the ex- 
tent it exceeds a capital reduction, will be 
included as a capital addition. The amount 
so included, however, is limited to the 
amount by which the increase in operating 
assets for the year exceeds the net capital 
addition for the year computed (a) without 
regard to this adjustment and (b) without 
the 75 per cent limitation applicable to bor- 
rowed capital, etc. (Years ended after June 


30, 1950.) 


(Section 440) Dealers in securities may 
elect to have wholly and partially tax- 
exempt securities considered as admissible 
rather than inadmissible assets. (Years 
ended after June 30, 1950.) 


(Section 442(h)) Production interruptions 
during the base period because of unusual 
events will permit a company to use a sub- 
stitute income for the third best “year” in 
the base period under certain conditions. 
(Years ended after June 30, 1950.) 


(Section 443(f)) Substantial change in 
products after the base period will qualify a 
company for relief if, prior to July 1, 1950, 
it commenced construction of facilities to 
produce the new product pursuant to a 
course of action to which it was committed 
at the end of the base period under a con- 
tract granting a license or franchise. (Years 
ended after June 30, 1950.) 


(Section 444(f)) Manufacturing plants 
completed during the first excess profits tax 
year will be added to the facilities at the 
end of the base period in applying the test 
for increase in capacity, providing such 
plants were 40 per cent completed at the 
end of the base period. (Years ended after 
June 30, 1950.) 


(Section 445(c)) Companies qualifying for 
relief as new corporations now include 100 
per cent (instead of 75 per cent) of changes 
in borrowed capital and loans to members 

(Continued on page 262) 


April, 1952 e TAX ES — The Tax Magazine 








vay 
ars 


ons 
ual 
ub- 

in 
ns. 


in 
ya 
50, 
to 


ted 
on- 
ars 


ints 
tax 
the 
test 
uch 
the 
fter 


for 
100 
ges 
ers 
62) 



















Recovery of Taxes Paid by Transferors 
By JACK W. BURNETT 


TO PREVENT TRANSFEREES WHO HAVE PASSED THE HURDLE PRESENTED BY 


THE ANTIASSIGNMENT STATUTE AND THE OTHER REQUIREMENTS OF SECTION 
322(b)(3) FROM FILING A TIMELY REFUND CLAIM WOULD APPEAR TO BE 


Ce: and preciseness can best be 
achieved in the consideration of the 
subject of recovery of taxes paid by trans- 
ferors and waivers of the statutes of limita- 
tion by assuming the following factual situa- 
tion: 

Corporation X filed a return and paid the 
1945 corporation income tax on March 15, 
1946. On March 1, 1949, a date within the 
three-year limitation period for filing a 
claim for refund by the corporation,’ and 
also within the limitation period for assess- 
ment,” the corporation and the Commis- 
sioner consented in writing, under Section 
276 (b),® to extend the period of limitation 
until December 31, 1950. Corporation X 
transferred all of its property, etc., to a sole 





1Code Sec. 322 (b) (1): ‘‘Unless a claim for 
credit or refund is filed by the taxpayer within 
3 years from the time the return was filed by 
the taxpayer or within two years from the time 
the tax was paid, no credit or refund shall be 
allowed or made after the expiration of which- 
ever of such periods expires the later.’’ 

2Code Sec. 275 (a): ‘‘General Rule.—The 
amount of income taxes imposed by this chapter 
Shall be assessed within three years after the 
return was filed, and no proceeding in court 
without assessment for the collection of such 
taxes shall be begun after the expiration of 
such ‘period.’’ Also see Code Secs. 275 (c) and 
276 (a). 

3 Code Sec. 276 (b): ‘‘Waiver.—Where before 
the expiration of the time prescribed in section 
275 for the assessment of the tax, both the 
Commissioner and the taxpayer have consented 
in writing to its assessment after such time, 


the tax may be assessed at any time prior to the- 


expiration of the period agreed upon. The pe- 
riod so agreed upon may be extended by subse- 
quent agreements in writing made before the 
expiration of the period previously agreed 
upon.’’ These agreements are generally exe- 
cuted on Form 872. 

*Code Sec. 311 (f): ‘‘As used in this section 
the term ‘transferee’ includes heir, legatee, 
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GIVING UNDUE EMPHASIS TO THIS SECTION’S STRICT, LITERAL WORDING 


shareholder transferee* during the latter 
part of 1949 and formally dissolved. on 
December 31, 1949. On December 1, 1950, 
a date before the expiration of the above 
Waiver agreement, the sole shareholder 
transferee and the Commissioner consented 
in writing, under Section 311 (b) (4),° to 


‘ extend the period of limitation until June 


30, 1952. The transferor corporation had 
not only paid its full tax liability for 1945 
but, in fact, had overpaid its tax liability 
by failing to take an allowable expense 
deduction. 

Does the agreement pursuant to Section 
311 (b) (4) fulfill all of the requirements 
of Section 322 (b) (3),° thus allowing the 
transferee to file a claim for refund for the 








devisee, and distributee.’’ Regs. 111, Sec. 
29.311-1 also includes a shareholder of a dis- 
solved corporation, the assignee or donee of an 
insolvent person, the successor of a corporation, 
a party to a reorganization as defined in Code 
Sec. 112 and all other classes of distributees. 

5 Code Sec. 311 (b) (4): ‘‘Where before the 
expiration of the time . . for the assessment 
of the liability, both the Commissioner and the 
transferee have consented in writing to 
its assessment after such time, the liability 
may be assessed at any time prior to the expira- 
tion of the period agreed upon. The period so 
agreed upon may be extended by subsequent 
agreements in writing made before the expira- 
tion of the period previously agreed upon.” 
These waiver agreements are executed on Form 
977. An attachment to this form requires the 
party signing it to admit he is the transferee, 
to certify that he will not deny such fact in 
court or otherwise and to certify that he will 
pay all taxes finally determined to be due and 
payable by the transferor. 

® Code Sec. 322 (b) (3): ‘‘Exceptions in the 
case of waivers.—If both the Commissioner and 
the taxpayer have, within the period prescribed 
in paragraph (1) [see footnote 1] for the filing 
of a claim for credit or refund, agreed in writ- 

(Footnote continued on following page) 
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Mr. Burnett is employed in the tax department of the 
Shell Oil Company. He is a member of the Montana Bar 


tax overpaid by the transferor within six 
months after the time limit specified in 
the agreement? Is the transferee “the tax- 
payer” within the meaning of Sections 322 
(a) (1)* and 322 (b) (3)? Does the general 
policy of nonassignability of claims against 
the United States* preclude the adoption 
of a rule favorable to a sole shareholder- 
transferee in this and in related situations? 


Assignment Problem 


The problem presented by the antiassign- 
ment statute’ must be solved before con- 
sidering the question of whether or not a 
compliance with Section 311 (b) (4) meets 
all the requirements of Sections 322 (b) (3) 
and 322 (a) (1). Except for the very 
narrow expressed exceptions within the 
statute, it would appear that all situations 
resembling an assignment of a claim against 
the United States would be null and void. 
However, numerous exceptions have been 
carved out by the courts. 


(Footnote 6 continued) 
ing under the provisions of section 276 (b) to 
extend beyond the period prescribed in section 
275 the time within which the Commissioner 
may make an assessment, the period within 
which a claim for credit or refund may be filed 
Shall be the period within which the 
Commissioner may make an asseSsment pur- 
suant to such agreement or any extension there- 
of, and six months thereafter ... A 
predecessor to this section was enacted in 1924 
(Sec. 281 (e), Revenue Act of 1924, and later 
Sec. 284 (g), Revenue Act of 1926). However, 
it applied only to certain taxable years (1917- 
1921) and was not extended in the Revenue Act 
of 1928 or thereafter. Unlike Code Sec. 322 (b) 
(3), the earlier act provided for the extension 
of the period of limitation for filing refund 
claims by the unilateral action of the taxpayer. 
™Code Sec. 322 (a) (1): ‘‘Overpayments.— 
Where there has been an overpayment of any 
tax imposed by this chapter, the amount of 
such overpayment shall be credited against any 
income, war-profits, or excess-profits tax or 
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The Y company in the Seaboard case” 
was entitled to recover for transportation 
services furnished the United States. The 
plaintiff company was formed by a merger 
of the Y and Z companies. The Court 
held the antiassignment statute did not 
prevent a recovery, stating that certain 
exceptions to the general language of the 
section were recognized because they were 
not within the evil at which the statute 
was aimed. The Court said that the statute 
is intended to prevent frauds upon the 
Treasury and that there are, mainly, two 
mischiefs to be remedied: “ ‘First, the 
danger that the rights of the government 
might be embarrassed by having to deal 
with several persons instead of one and 
by the introduction of a party who was a 
stranger to the original transaction. Second, 
that by a transfer of such a claim against 
the government to one or -more persons 
not originally interested in it, the way might 
be conveniently opened to such improper 
influences in prosecuting the claim before 
the departments, the courts, or the Con- 


installment thereof then due from the tax- 
Payer, and any balance shall be refunded im- 
mediately to the taxpayer.”’ 

8 Revised Statutes of the United States, Sec. 
3477 (31 USCA Sec. 203): ‘‘Assignments of 
claim void.—All transfers and assignments 
made of any claim upon the United States, or 
of any part or share thereof, or any interest 
therein, whether absolute or conditional, and 
whatever may be the consideration therefor, 
and all powers of attorney, orders, or other 
authorities for receiving payment of any such 
claim, or of any part or share thereof, except 
as hereinafter provided, shall be absolutely 
null and void, unless they are freely made and 
executed in the presence of at least two at- 
testing witnesses, after the allowance of such 
a claim, the ascertainment of the amount due, 
and the rn, of a warrant for the payment 
thereof. 

® Footnote 8. 

% Seaboard Air Line Railway v. U. 8., 256 
U. S. 655 (1921). 
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gress, as desperate cases, when the reward is 
contingent on success, so often suggest[ed].’” 


An assignee in bankruptcy was allowed 
to recover proceeds of property alleged to 
have belonged to the assignor.* The prop- 
erty was taken by United States military 
forces and later sold by agents of the Treas- 
ury Department. The proceeds were paid 
into the Treasury. The Court said that the 
antiassignment statute applies only to cases 
of voluntary assignment of claims against 
the government and not to cases where 
there has been a transfer of title by opera- 
tion of law. The passing of claims to heirs, 
devisees or assignees in bankruptcy is not 
within the evil at which the statute is aimed. 


It has been held in a wide variety of 
situations that the antiassignment statute 
does not prevent a recovery. The following 
types of assignees are not barred by the 
statute: trustee of an assigned claim arising 
out of a mail-transportation contract be- 
tween the insolvent assignor and the United 
States; * corporations resulting from merg- 
ers or consolidations;* assignees in bank- 
ruptcy; ** the trustee of a liquidated bank; * 
executors and administrators; ** the three 
shareholders of a liquidated corporation; ™ 
successor fiduciaries;** and an insurer-sub- 
rogee.” A Bureau ruling™ states that when 
an executor of an estate overpays a tax 
and is subsequently discharged, each bene- 
ficiary of the estate may file a claim for 
credit or refund of his portion of the over- 
payment. A similar ruling™ applies to 
beneficiaries of terminated trusts. 


Recovery by successor corporations of 
federal income taxes paid by the assignor 
has been allowed.” In the Kingan case™ 
a corporation which acquired all the stock 
of a foreign corporation pursuant to a re- 
organization plan was allowed to recover. 
After the reorganization the same share- 
holders were in control of the plaintiff 
company as had been in control of the 
predecessor company, and their stockhold- 


1 Brwin v. U. 8., 97 U. S. 392 (1878). 

122 Goodman v. Niblack, 102 U. S. 556 (1880); 
Price v. Forrest, 173 U. S. 410 (1898). 

13 Seaboard Air Line Railway v. U. 8., cited 
at footnote 10; Phillips v. Howe Films Com- 
pany, 1 ustc { 421, 33 F. (2d) 891 (CCA-3, 1929). 

4% Hrwin v. U. 8., cited at footnote 11; In re 


Kepp Electric & Manufacturing Company, 51-1 - 


ustc { 9264, 98 F. Supp. 51 (DC Minn.). 

1 Kentucky Joint Stock Land Bank v. Glenn, 
42-2 ustc { 9650, 46 F. Supp. 400 (DC Ky.). 

16 Regs. 111, Sec. 29.322-3. 

17 Novo Trading Corporation v. Commissioner, 
40-2 ustc { 9589, 113 F. (2d) 320 (CCA-2). 

48 Footnote 16. 
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ings in the two companies were in the same 
proportion. The court said that, in sub- 
stance, there was really no transfer of the 
subject matter of the claim. Although the 
bare legal title to the claim might have 
passed, the equitable ownership of the 
claim at all times reposed in the same 
individuals, in the hands of its shareholders. 
The court concluded that no fraud could 
be perpetrated upon the Treasury in a 
transaction of this kind. 


In the Novo Trading case™ the three and 
only shareholders of a corporation entered 
into an agreement to liquidate the corpo- 
ration. Its property was transferred to the 
three shareholders. One of the assets trans- 
ferred was a pending claim against the 
United States for refund of import duties. 
The stock certificates were cancelled, and a 
certificate of dissolution was executed by 
the shareholders. Thereafter the corpora- 
tion remained dormant, although it never 
formally dissolved. The refund claim was 
later allowed and a check of the Treasury 
Department, drawn to the order of the 
corporation, was cashed and distributed 
equally among the three shareholders. The 


government contended in this case that the 


collection of the claim constituted income 
to the corporation, and the issue turned 
on the validity of the assignment. The 
court said that the transfer was not ren- 
dered ineffective by the antiassignment stat- 
ute, since the assignment only passed legal 
title to parties who already owned the entire 
beneficial interest in the claim, and so was 
not within the evils at which the statute is 
directed. 


Relying on the Novo Trading and Seaboard 
cases, a sole shareholder was allowed to 
recover an excise tax paid by a dissolved 
corporation.* The court stated that since 
the government had to deal with only one 
real party in interest, the sole shareholder, 
it could not possibly be subjected to a 
claim from any other source. The assign- 
ment passed only legal title to the person 


22U, §. v. Aetna Casualty & Surety Company, 
338 U. S. 366 (1949). 

20S. M. 1538, III-1 CB 349 (1924). 

217. T. 1831, II-2 CB 246 (1923). 

2 Kingan & Company v. U. 8., 2 ustc J 590, 
44 F. (2d) 447 (Ct. Cls., 1930); Consolidated 
Paper Company v. U. 8., 3 ustc f' 951, 59 F. (2d) 
281 (Ct. Cls., 1932). 

23 Cited at footnote 22. 

24 Cited at footnote 17. 

2% Roomberg v. U. 8., 41-2 ustc { 9664, 40 F. 
Supp. 621 (DC Pa.); also see Mitchell Canneries, 
Inc. v. U. 8., T7 F. Supp. 498 (Ct. Cls., 1948), 
and Interwoven Stocking Company v. U. 8., 
44-1 ustc { 9179, 52 F. Supp. 966 (DC N. J., 
1943). 
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who already owned the entire beneficial 
interest. Therefore, the antiassignment stat- 
ute was not violated. 


Income Tax Refund Claims and 
Waivers of Statutes of Limitation 


Assuming from the foregoing discussion 
that a sole shareholder transferee is not 
barred by the antiassignment statute from 
recovering a tax paid by the transferor, 
the next problem is whether or not the 
transferee is “the taxpayer” within the 
meaning of Sections 322 (b) (3) and 322 
(a) (1). An additional problem is whether 
or not the agreement made pursuant to 
Section 311 (b) (4)* meets all the require- 
ments of Section 322 (b) (3). 


Prior to the termination of the statutory 
periods for filing refund claims and for 
assessments of tax, corporation X and the 
Commissioner executed Form 872. The 
wording of Form 872 conveys the impres- 
sion that such waivers operate in only one 
way: they extend the time limit for assess- 
ment but not for the filing of refund claims. 
This form was designed to comply with 
Section 276 (b),” a long-standing provision 
of the Code, and has not been changed to 
show the effect of a 1942 amendment to 
the Code. This provision, Section 322 (b) (3), 
provides certain exceptions to the usual 
limitation periods in cases in which the 
Commissioner and the taxpayer have, with- 
in the period prescribed for the filing of a 
refund claim, executed an agreement under 
Section 276 (b) extending the limitation 
period for assessment. 


The 1942 amendment was explained in 
the report of the Committee on Ways and 
Means as follows: ® 


“Your committee has amended the existing 
law to permit the taxpayer to file a claim 
for credit or refund after the ordinary 
period of assessment has expired where the 
taxpayer and the Commissioner have by 
waiver extended the period for assessment 


of the tax. It seems only proper that if 
the Government is given the right by waiver 
to make assessments for the taxable year 
after the period for assessments has expired, 
the taxpayer should also have the right to 


26 See footnote 6. 
217 See footnote 7. 
28 See footnote 5. 
2? See footnote 3. 
. No. 2333, 77th Cong., 2d Sess., 
p. 52. 
81 See footnote 5. 
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additional time for filing refund claims for 
the same year.” 


Thus, by authority of Section 322 (b) (3), 
corporation X could have filed a timely 
claim for refund within the period agreed 
upon in the Form 872 waiver plus six 
months thereafter. Corporation X was dis- 
solved before the termination of that agree- 
ment. Prior to the termination date of the 
Form 872, the sole shareholder transferee 
and the Commissioner executed Form 977. 
This form is designed to comply with Sec- 
tion 311 (b) (4). Section 311 (b) (4), added 
to the Code in 1938, provides for an ex- 
tension of the period of limitation for 
assessment of the liability of a transferee.” 
The next problem is whether or not the 
transferee, as “the taxpayer,” is authorized 
to claim a refund for the tax overpaid by 
corporation X and, if so, whether the Sec- 
tion 311 (b) (4) agreement extends the 
period within which such claim can be 
timely filed. Section 322 (b) (3) refers only 
to agreements executed by the Commis- 
sioner and “the taxpayer” and, further, 
refers specifically only to agreements ex- 
ecuted under Section 276 (b).” 


The requirement that a refund claim be 
filed and the agreement in Section 322 (b) (3) 
be executed by “the taxpayer” is. not a 
fatal obstacle. In Phillips v. Lyman H. Howe 
Films Company,™ a case decided prior to 
the enactment of Section 311 (b) (4), a 
successor corporation filed a waiver under 
Section 276 (b). A provision of the 1926 
Revenue Act,™ a predecessor to Section 322 
(b) (3), extended the limitation period for 
filing refund claims if a waiver was ex- 
ecuted by “the taxpayer.” The court held 
that the waiver was valid, and a recovery 
by the transferee of federal income taxes 
paid by the transferor was allowed. 


The transferee, in the Newport case,® 
contested an additional assessment on the 
grounds that its waiver agreement, pursuant 
to Section 276 (b), was invalid. At the 
time this case was decided, Section 311 
(b) (4) had not been enacted, and the 
section of the 1926 Revenue Act which 
allowed additional time to file refund claims 
was no longer a part of the Code.” The 
court upheld this waiver, although the stat- 
ute required that it be executed by “the 


82 See footnote 3. 

33 Cited at footnote 13. Also see Lehn & Fink 
Products Corporation, 7 TC 287, 315 (1946). 

84 See footnote 6. 

% Helvering v. Newport Company, 
| 1241, 291 U. S. 485 (1934). 

36 See footnote 6. 
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taxpayer.” Several cases in closely related 
situations have expressly or impliedly con- 
sidered the transferee to be “the taxpayer.” ™ 


There now remains a sole obstacle in 
recovering the tax overpaid by the trans- 
feror in the assumed factual situation. Sec- 
tion 322 (b) (3) specifically refers only to 
agreements made pursuant to Section 276 
(b), and no mention is made of agreements 
under Section 311 (b) (4). 


Keeping in mind the liberal objective of 
Section 322 (b) (3)—Congress thought it 
only proper that if the Commissioner was 
to have additional time in which to make 
an assessment, the taxpayer should also 
have a right to additional time in which to 
file for a refund *—it would seem a de- 
sirable result can be reached without a 
complete distortion of the literal wording 
of Section 322 (b) (3). Further, it is not 
clear that the failure expressly to provide 
for this transferee situation was a legisla- 
tive oversight.” Considering again the anti- 
assignment statute and the evils at which 
it is aimed, it is believed that if there is 
more than one transferee-assignee, that stat- 
ute would prevent a recovery against the 


United States of any claim, including income ° 


tax refund claims. The cases all indicate 
that one of the evils at which the antiassign- 


31 See footnotes 7, 22. Phillips v. Commis- 
sioner, 2 ustc J 743, 283 U. S. 589 (1931) (trans- 
feree may, as ‘‘taxpayer,’’ petition the Tax 
Court for review of assessment); Roomberg v. 
U. 8., cited at footnote 25 (sole shareholder 
recovered excise tax paid by dissolved corpora- 
tion, although refund statute required that 
‘such person’’ who had paid the tax was the 
only one authorized to recover). The Code 
definition of ‘‘taxpayer’’ (Sec. 3797 (14)) is ‘‘any 
person subject to a tax imposed by this title.’’ 
A discussion of the Code definition and citation 
of numerous cases holding the transferee to be 
the ‘‘taxpayer’’ are contained in Stanton 
Brewery v. Commissioner, 49-2 ustc { 5941, 
176 F. (2d) 573 (CA-2). When a transferor 
corporation transfers its property, pursuant toa 
plan of reorganization, to a successor corpora- 
tion and thereafter dissolves, ‘‘the corporate 
Personality of the transferor is drowned in that 
of the transferee.’’ Helvering v. Metropolitan 
Edison Company, 39-1 ustc { 9432, 306 U. S. 
522. 


8 In Allen v. South Atlantic Steamship Com- 
pany of Delaware, 49-2 ustc { 9441, 177 F. (2d) 
257 (CA-5), the court, in commenting upon Secs. 
322 (b) (3) and (b) (4), said: ‘‘We are merely 
adopting and applying a liberal construction of 


these sections in order to effectuate a plain- 


legislative intent.’’ 


% This would appear to be the view of the 
sponsors of H. R. 4775, a bill introduced in 
the first session of the Eighty-second Congress. 
This bill, sponsored by a special committee of 
the American Bar Association, was referred to 
the House Ways and Means Committee on July 
12, 1951. No action has been taken to date. 
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Congress thought it only proper that if 
the Commissioner was to have additional 
time in which to make an assessment, the 
taxpayer should also have a right to 
extra time in which to file for a refund. 





ment statute is directed is the prevention 
of multiplicity of suits and that the govern- 
ment should not be embarrassed by having 
to deal with several persons instead of one. 
Every one of the cases discussed herein, 
involving an assigned claim against the 
United States, was successfully litigated by 
a sole assignee.” Therefore, it is suggested 
that failing expressly to provide that Sec- 
tion 311 (b) (4) agreements are within 
Section 322 (b) (3) may be more than a 
legislative oversight, provided it is realized, 
within the liberal intent of that section, 
that transferees who are not barred at the 
outset by the antiassignment statute are 
entitled to take advantage of the extension 
of time for filing refund claims, if the other 
requirements of Section 322 (b) (3) are 
complied with." These requirements specify 
that the agreement be executed before the 





Sec. 146 of the bill would amend Code Sec. 
322 (b) (3) to allow transferees the benefit 
of the extended time agreed upon in the Code 
Sec. 311 (b) (4) agreement. Since the point 
is uncertain, it is suggested that the above provi- 
sion should be enacted expressly to provide for 
what appears, perhaps doubtfully, to be the 
implied legislative intent. 


47On the other hand, in the Novo Trading 
case (cited at footnote 17) the court did say 
that an assignment to the three and only 
shareholders of a liquidated corporation was not 
a violation of the antiassignment statute. In 
this case, however, the claim had already been 
allowed and paid by the Treasury Department. 
Would the court have been as liberal if the 
assignees had been suing the United States 
on their assigned claim? 


41Code Sec. 322 (d) gives the Tax Court 
jurisdiction to determine that an overpayment 
of tax occurred in a taxable year for which 
the Commissioner asserted a deficiency. Gov- 
erning the amount of the refund are certain 
rules which specifically refer to Code Sec. 
276 (b) waiver agreements. An implied amend- 
ment to Code Sec. 322 (d) (Sec. 509 (b) of 
the Revenue Act of 1943) provided a comparable 
rule for Code Sec. 311 (b) (4) agreements 
when transferees overpay their transferee lia- 
bility. Note that this amendment neither adds 
nor detracts from the possibility of a transferee 
recovering taxes overpaid by the transferor. 
It is of interest to note that the provision in the 
amendment would never violate the antiassign- 
ment statute. The transferee has paid the 
amount for which a refund is sought, and thus 
no assignment exists. 
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periods of limitations for filing refund claims 
and for assessments of tax, including ex- 
tensions thereof, have expired. These con- 
ditions have been complied with in the 
assumed facts under consideration. There- 
fore, it is submitted that the sole shareholder- 
transferee will have filed a valid and timely 
claim for refund if such claim is filed within 
six months from the expiration of the time 


agreed upon in the waiver executed on 
Form 977.* 


Justification in Distortion 
of Code References 
A slight distortion in the Code references 


contained within Section 322 (b) (3) seems 
justified when the liberal objective of this 


provision is considered. Granted that agree- 
ments pursuant to Section 311 (b) (4) are 
not expressly included therein and that the 
committee reports at no point specifically 
refer to the transferee situation, it never- 
theless appears that such agreements, under 
the conditions previously discussed, can be 
impliedly included in the reference to Sec- 
tion 276 (b) agreements. The strong equi- 
table grounds for such inclusion undeniably 
exist, and to prevent those transferees, who 
have first passed the hurdle presented by 
the antiassignment statute and the other 
requirements of Section 322 (b) (3), from 
filing a timely refund claim would appear 
to be giving the strict and literal wording 
of this section of the Code an emphasis 
it does not deserve. [The End] 


REFUND POSSIBILITIES UNDER THE REVENUE ACT OF 1951 
—Continued from page 256 


of a controlled group in computing total 
assets to which the base-period rate of re- 
turn is applied. (Years ended after June 
30, 1950.) 


(Section 448(c)) Oil pipeline common car- 
riers subject to state jurisdiction are in- 
cluded in the definition of regulated public 
utilities. (Years ended after June 30, 1950.) 


(Section 448(e)) Railroad lessor corpora- 
tions are considered to be regulated public 
utilities for the purpose of filing consolidated 
returns with their lessees. (Years ended 
after June 30, 1950.) 


- (Section 450(b)) Income from mining of 
bauxite is exempt from excess profits tax. 
(Years ended after June 30, 1950.) 


(Section 453) Potash, sulphur and metal- 
lurgical or chemical-grade limestone have 
been added to the items to which the 
“exempt excess output” provisions .apply. 
(Years ended after June 30, 1950.) 


(Section 459(a)) Manufacturers engaged 
primarily (70 per cent) in war production 
during 1942-1945 and primarily (80 per cent) 
in peace production during 1946-1949 who 
meet certain other tests may use as their 
base period the six-month periods ended 


42In addition to referring specifically only to 
waivers under Code Sec. 276 (b), Code Sec. 
322 (b) (3) refers only to the assessment- 
limitation period in Code Sec. 275 (a) (quoted 
at footnote 2). The reference to Code Sec. 275 
(a) presents no difficulty, because the agreement 
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December 31, 1948, and .June 30, 
(Years ended after June 30, 1950.) 


(Section 459(b)) Plants demolished by 
catastrophe and replaced during the base 
period may entitle a taxpayer to choose its 
base-period income from several additional 


alternatives. (Years ended after June 30, 
1950.) 


(Section 459(c)) Consolidation of the 
mechanical, circulation, advertising and ac- 
counting operations of two newspaper pub- 
lishers may result in a plus adjustment in 
computing their average base period net 
income. (Years ended after June 30, 1950.) 


(Section 459(d)) Television broadcasting 
companies may compute their excess profits 
credit by applying the base-period rate of 
return to total television assets. (Years 
ended after June 30, 1950.) 


(Section 474) Acquisition before Decem- 
ber 1, 1950, of all the assets of a company 
or all the assets constituting one or more sepa- 
rate businesses of a company in a taxable 
transaction may increase the credit of the 
purchaser to the extent that the assets pro- 
duced base-period income for the seller, 
providing the latter is liquidated. (Years 
ended after June 30, 1950.) [The End] 


executed by the transferee and the Commis- 
sioner was within the time specified in Code 
Sec. 275 (a) as extended by the waiver executed 
on Form 872 by the transferor corporation and 
the Commissioner. 


1950. 
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By REUBEN CLARK, Jr. 


ARTICLE PUBLISHED 


\ R. Fred L. Cox, Director, Income Tax 
Special Assessments of the Depart- 
ment of Revenue of the State of Georgia, 
has, in these pages,’ come forward with a 
bristling defense of the right of a state to 
impose a tax on net income wholly derived 
from interstate commerce and, of course, 
the validity, as applied to such commerce, 
of the present Georgia net income tax. Un- 
daunted by Spector, he finds that “much 
battered” case to be a mere reaffirmation of 
Alpha Portland Cement Company v. Massa- 
chusetts* and to mean no more than what 
it seems to say it means, that iS, a state 
cannot impose a net income tax on the 
“privilege” of engaging in interstate com- 
merce, no matter how fairly apportioned 
the tax may be. At the same time he felt 
that it happily left undisturbed the prin- 
ciple enunciated in the Oak Creek* and 
West Publishing Company * cases that a state 


1See Fred L. Cox, ‘Interstate Commerce and 
a State’s Right to Revenue,’’ TAxEs—The Tax 
Magazine, January, 1952, p. 25. For the attitude 
of other state authorities, see ‘‘Tax-Wise,’’ 
TAXES—The Tax Magazine, p. 435, 436, and 
extract from letter, TAXES—The Tax Magazine, 
July, 1951, p. 544. 

2 Spector Motor Service, Inc. v. O’Connor, 340 
U. S. 602 (1950). 

3 268 U. S. 203 (1925). 

‘United States Glue Company v. Oak Creek, 
247 U. S. 321 (1918). 

5’ West Publishing Company v. McColgan, 328 
U.S. 823 (1946). 

®In Redwine v. Dan River Mills, Inc., 207 Ga. 
381, 61 S. E. (2d) 771 (1950), the Supreme Court 
of Georgia held that a foreign corporation was 
not ‘‘doing business’’ in Georgia and, conse- 
quently, not subject to the Georgia income tax 
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may impose a properly apportioned net in- 
come tax on income wholly derived from 


interstate commerce without the necessity 


of establishing intrastate activity as the 
incidence of the tax. 


The way, then, according to Mr. Cox, 
for states to reach (via net income taxes) 
such exclusively interstate businesses as the 
Spector Motor Service, Inc., is clear: merely 
evidence a clear “intent” to tax, as the 
incidence of the tax, net receipts rather 
than the “privilege” of doing business. The 
question whether the taxpayer is doing any 
local business thus becomes immaterial, and 
if the tax is fairly apportioned, all that is 
required is the dropping or altering of the 
deadly label regarding the “privilege of 
doing business.” This, Georgia recently 
hastened to do. Poor Connecticut! If it 
had only not been so foolish as to torpedo 
its own tax with this silly tag. 


where solely engaged in interstate commerce. 
Certiorari was denied by the Supreme Court 
(340 U. S. 954 (1951)). However, subsequent to 
the inception of this case, the Georgia Legisla- 
ture amended the ‘‘doing business’’ section of the 
Income Tax Law to provide that ‘‘every such 
corporation shall be deemed to be doing business 
within this state if it engages within this state 
in any activities . . . for the purpose of financial 
. whether or not any such 
activity . . is connected with interstate... 
commerce.’ (Act 717, Acts 1949-1950, effective 
February 16; 1950.) Accordingly, the Attorney 
General, in an opinion dated October 11, 1951, 
was able to say that with regard to the present 
law and corporations engaged in exclusively in- 
terstate commerce, Spector was ‘“‘clearly dis- 
tinguishable and inapplicable’ and Dan River 
Mills was of ‘‘no control or judicial weight.’’ 
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Mr. Cox is in good company in believing 
that a state ought to be able to levy a non- 
discriminatory, fairly apportioned tax on 
businesses wholly engaged in interstate com- 
merce. Mr. Justice Stone, Judge Learned 
Hand, the Supreme Court of California, a 
majority of the Court of Appeals for the 
Second Circuit and the three stalwart dis- 
senters in Spector are a few, among many, 
who have at one time or another expressed 
support of this view.’ But, more significantly 
for Georgia and those other states posses- 
sing similar net income taxes *—not to men- 
tion innumerable taxpayers engaged in, 
hopefully, “exclusively interstate business” 
—the question remains whether the Supreme 
Court has ever held that a state can, in the 
absence of intrastate activity, so tax such 
commerce. 


Examination of the authority relied on 
by Mr. Cox indicates that it has not, as a 
matter of fact, so held, and Spector itself 
exhibits a most curious reticence concern- 
ing this matter. In this case, the Supreme 
Court was squdrely presented with an op- 
portunity to place its imprimatur, without 
equivocation, on Mr. Cox’s doctrine—one 
that had, admittedly, long been present in 
its own dicta and in lower court decisions— 
and, as in West, it again refused to do so. 
One is entitled to wonder whether Spector 
means just what it says, after all. 


Oak Creek Case 


However, Mr. Cox’s rationale has achieved 
a halo of respectability through the not 
unusual method of piling dicta, and other 
not entirely controlling expressions of opin- 
ion, on top of cases somewhat off the point. 


TIn particular, much sympathy for this ration- 
ale may be found among the legal periodicals. 
See Hellerstein, ‘‘State Franchise Taxation of 
Interstate Businesses,’’ 4 Tax Law Review 95 
(1948); Hellerstein and Hennefeld, ‘‘State Taxa- 
tion in a National Economy,’’ 54 Harvard Law 
Review 949 (1941); Dunham,‘‘Gross Receipts 
Taxes on Interstate Transactions,’’ 47 Columbia 
Law Review 211 (1947); Lockhart, ‘‘Gross Re- 
ceipts Taxes on Interstate Transportation and 
Communication,’’ 57 Harvard Law Review 40 
(1943); Rodell, ‘‘A Primer on Interstate Activ- 
ity,’’ 44 Yale Law Journal 1166 (1935). 

8 See, for an analysis of existing state income 
taxes, Roesken, ‘‘The Impact of the Spector De- 
cision,’’ TAxES—The Tax Magazine, July, 1951, 
p. 523. To the list of 21 states therein set forth 
which impose nonprivilege net income taxes 
must now be added Pennsylvania. 

®See, also, Peck &€ Company v. Lowe, 1 ustc 
716, 247 U. S. 165 (1918), decided at the same 
term of court. Actually, this notion is to be 
found earlier. See Ficklen v. Shelby County, 
145 U. S. 1 (1892), in which an apportioned 
gross receipts tax was sustained although levied 
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The idea that a nondiscriminatory, fairly 
apportioned tax on net income is an “in- 
direct” burden on interstate commerce and, 
therefore, valid per se had its origin in the 
case of United States Glue Company v. Oak 
Creek.’ Here, a state income tax was held 
valid as applied to both the intra- and inter- 
state income of a domestic corporation— 
one which was, however, quite manifestly 
doing local business. Subsequently, a series 
of cases expanded this holding,” but always, 
it must be noted, with regard to corpora- 
tions which were in the first instance doing 
some intrastate activity. Mr. Cox says that 
the Oak Creek decision did not turn on this 
fact. Perhaps not, but such a statement begs 
the question, for nowhere has the Supreme 
Court actually held that a state may levy a 
net income tax on wholly interstate com- 
merce without the showing of some intra- 
state business. True, it has said so, as Mr. 
Cox also points out, but actually it has 
gone no further than to permit a state, 
wherever the taxpayer is already doing local 
business, to apply its tax rate to a fair pro- 
portion of the business done within the 
state, interstate as well as intrastate. 


It must be conceded that the Court has, 
indeed, come close to where Mr. Cox thinks 
it now is. Chief Justice Stone, attempting 
after the Western Livestock case of 1937” 
to fashion a realistic framework within 
which states could operate effectively to tax 
interstate commerce—the so-called “multi- 
ple-burden” doctrine *—clearly did all in 
his power to extend the net income tax to 
exclusively interstate business without re- 
gard to the necessity of showing an “iota” 
of intrastate activity. His dicta in Berwind- 
White™ and Beeler™ (in the latter case he 


on receipts from both intrastate and interstate 
business. However, Oak Creek provides its most 
popular expression. 

10 Cf, Shaffer v. Carter, 252 U. S. 37 (1919); 
Underwood v. Chamberlain, 254 U.-S. 113 (1920); 
Bass et al. v. State Tax Commission, 266 U. S. 
271 (1924); Atlantic Coast Line v. Doughton, 
262 U. S. 413 (1923); New York ex rel. Cohn v. 
Graves, 300 U. S. 308 (1937); Butler Brothers v. 
McColgan, 315 U. S. 501 (1941). 

11 Western Live Stock v. Bureau of Revenue, 
303 U. S. 250 (1938). 

22For an excellent discussion of the genesis 
and demise of the ill-fated ‘‘multiple-burden’’ 
doctrine which, roughly, held that only those 
local taxes should be invalidated which subjected 
interstate commerce to a risk of multiple taxa- 
tion not borne by local business, see Dunham, 
work cited, footnote 7. 

13 McGoldrick v. Berwind-White Coal Mining 
Company, 309 U. S. 33 (1940). 

144 Memphis Natural Gas Company v. Beeler, 
315 U. S. 649 (1942). 
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was joined by a unanimous Court) are both 
quoted by Mr. Cox and both appear to repre- 
sent deliberate statements; certainly they 
were in accord with the more liberal view 
of these matters held by the majority of 
the Court between 1937 and 1946. But, un- 
fortunately for Mr. Cox, there is good rea- 
son to believe that, like other principles 
espoused by the 1937-1946 Court, this doc- 
trine may find itself in danger now of being 
dismissed by the present majority as a 
“mere fashion in judicial! writing.” » 


West Publishing Company Case 


However, emboldened by this apparent 
invitation of Mr. Justice Stone to loosen 
the constitutional restrictions on the taxing 
power of states, the Supreme Court of Cali- 
fornia, when faced in West Publishing Com- 
pany** with the question whether a state 
could levy a tax on wholly interstate ac- 
tivity, minced no words—and no holdings. 
The California corporation income tax, levied 
on “net income from sources within the 
state ... regardless of whether carried on 
in intrastate, interstate or foreign com- 
merce,” was held valid as applied to an 
out-of-state bookseller claiming exemption 
on an interstate commerce basis. The 
grounds were simple: states have power to 
lay the “indirect” burden of an apportioned 
net income tax on exclusively interstate 
commerce. : Furthermore, California had 
“jurisdiction” in this instance to tax the 
West Publishing Company (which was not 
qualified to do business in California), be- 
cause its local activities were sufficient to 
serve as a “constitutional basis” for the im- 
position of the tax (relying in this regard on 
International Shoe Company v. Washington). 


%In Freeman v. Hewit, 329 U. S. 249 (1946), 
Mr. Justice Frankfurter, speaking for a new 
majority of the Court consisting of Chief Justice 
Vinson and Justices Jackson, Reed and Burton, 
resurrected the pre-1937 philosophy which looked 
to a determination of the ‘‘incidence’’ of the tax. 
Chief Justice Stone’s pragmatic, flexible and 
thoroughly different approach was airily dis- 
missed. This is, of course, the same majority 
as in Spector. 

16 166 Pac. (2d) 861 (1946). 

17 326 U. S. 310 (1945). 

18 The other cases were Interstate Busses Cor- 
poration v. Blodgett, 276 U. S. 245 (1928), Beeler 


and International Shoe. The Blodgett case held © 


that a state tax was nondiscriminatory as ap- 
plied to interstate commerce if other taxes 
imposed an equal burden on local businesses. 
19 In Memphis Natural Gas Company v. Stone, 
335 U. S. 80 (1948), the Court exhibited again 
its exasperating penchant for bringing forth a 
result without guidance for the future. Here, a 
Mississippi franchise tax was upheld as applied 
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At this juncture, hard on the language 
of Berwind-White and Beeler, one would 
have expected a short, snappy and to-the- 
point affirming opinion by the United States 
Supreme Court designed to dispose of this 
already superannuated controversy once 
and for all. The affirmance, as it turned 
out, was short and snappy, but scarcely en- 
lightening. The Court proceeded to hand 
down a per curiam decision without opinion, 
merely citing four cases, one of which was 
Oak Creek.* In view of this reluctance to 
speak, although pointedly invited to do so, 
it is a fair inference that the Court was 
actually unable to muster a majority for the 
proposition that an apportioned net income 
tax does not, per se, conflict with the Com- 
merce Clause.” At any rate, it clearly did 
not wish to say so, leaving, therefore, a 
possible alternate ground for its decision: 
that the local activities of West constituted 
sufficient intrastate activity to support the 
tax. In this event, the holding of Oak 
Creek would have governed and nothing 
new would have been added. Thus, the 
principle of the validity of net income taxes 
as mere “indirect” burdens on interstate 


- commerce failed again to emerge distinctly 


from the vacillations of a court that couldn’t 
make up its mind. 


This decision in West was handed down 
(in June, 1946) at a time when the remark- 
able Spector litigation was already nearly 
four years in the courts, with five more of 
arduous journeying still ahead.” Already the 
United States Court of Appeals for the 
Second Circuit had upheld the validity of 
the Connecticut tax, saying that “a non- 
discriminatory tax upon income fairly attri- 
butable to interstate business in this state 

. is not prohibited under the Commerce 
Clause of:the United States Constitution,” ™ 


to a foreign corporation which was engaged, by 
stipulation, exclusively in interstate commerce 
in Mississippi. The tax imposed was an appor- 
tioned tax on invested capital. A majority of 
five upheld it, only two, however, joining Jus- 
tice Reed in the majority opinion. The latter 
construed the tax as being on ‘“‘local activity’’ 
which, although ‘‘necessary to,’’ was ‘‘apart 
from’’ interstate commerce and which was in- 
capable of duplication in other states. A heady 
combination of the ‘‘incidence’’ and ‘‘multiple- 
burden’’ theories! Justice Frankfurther, on the 
other hand, sternly kept the remainder of the 
Freeman v. Hewit majority in line, all dissent- 
ing vigorously, claiming that this was a tax on 
the ‘‘privilege’’ of doing exclusively interstate 
business. This case now seems clearly over- 
ruled by Spector, in which opinion Justice Reed, 
of all people, joined. 

» For an account of the history of this case, 
see Roesken, article cited, footnote 8. 

21 Spector Motor Service v. Walsh, 139 F. (2d) 
809, 817. 
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indicating thereby the fundamental irrelevancy 
of the nomenclature of the law (provided, 
of course, that the tax was equitable); and 
already Judge Learned Hand had dissented, 
in spite of a carefully stated political justi- 
fication of the tax, on the grounds that the 
Supreme Court had not yet specifically 
approved a “privilege” tax on interstate 
commerce.” When, in 1950, this case dis- 
covered itself again in this same court, the 
majority found its prior opinion now strongly 
reinforced by the holding in West which indi- 
cated, said Judge Clark, “that a net income 
tax, even on an exclusively interstate busi- 
ness, is an indirect burden on commerce 
and thus valid.” ™ Again it pointed out that 
Alpha Portland and its progeny (which, it 
was conceded, necessarily militated “against 
the validity of a state tax levied upon even 
net income of a corporation engaged solely 
in interstate commerce”) were no longer 
controlling. Significantly, Judge Clark per- 
ceived that Alpha Portland could not stand 
alongside his interpretation of West or the 
dicta expressed in Berwind-White and Beeler 
without the distinction between the two 
doctrines becoming a mere matter of legis- 
lative labeling—the same distinction that 
Mr. Cox now seeks to draw. One must 
look to the Spector decision itself to see 
whether there is basis for Mr. Cox’s view. 


In reversing Judge Clark for the second 
time, the Supreme Court not only thoroughly 
rejected any weakening of the Alpha Port- 
land doctrine, where a “privilege” tax was 
concerned, but it furthermore strongly 
hinted that it would not have approved in 
any event of Judge Clark’s—and Mr. Cox’s 
—rationale, even if a “nonprivilege” tax had 
been involved. In the first place, if the 
Court had fully approved of the “indirect” 
doctrine and Judge Clark’s interpretation 
of West, and if at the same time it had 
desired to draw somewhat more substantial 
distinctions in the field of state taxation 
of interstate commerce than that of mere 
labels, it could have, and necessarily would 
have, affirmed his decision—as the dissent- 
ing judges made evident. If, on the other 
hand, the Court approved the doctrine but 
nevertheless wished to preserve the “privi- 
lege”-“nonprivilege” dichotomy, it would 
presumably have left the door ajar for 
future sanction of a nonprivilege net income 
tax, even though invalidating the tax before 
it. It would necessarily have had to pre- 


22 “It seems to me clear that we are therefore 
not yet justified in supposing that the distinc- 
tion between an excise upon a federal activity 
and an excise upon some contributing activity 
has ceased to exist.’’ 139 F. (2d) 809, 822. 
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pare the way for the later drawing of a 
semantic distinction between the two types 
of taxes—for in substantive operation there 
could be none. 


This, strangely enough, the Court failed 
to do. As a matter of fact, it went out of its 
way to indicate that it was of no mind 
whatever to do so. Regally it ignored West, 
leaving interpretation of that baffling case 
for some later opportunity. Oak Creek and 
its kindred cases were referred to as evi- 
dencing no more than the principle that 
where a taxpayer is engaged both in intra- 
state and interstate commerce, a state may 
tax the privilege of carrying on intrastate 
business and, within reasonable limits, may 
compute the amount of the charge by apply- 
ing the tax rate to a fair proportion of the 
taxpayer’s business done within the state, 
including both interstate and intrastate— 
scarce recognition of the principle that an 
apportioned net income tax is valid per se, 
as applied to interstate commerce! The 
familiar language of Beeler was disowned 
as mere dicta: “any suggestion in that opin- 
ion as to the possible validity of such a tax 
if applying to earnings wholly derived from 
interstate commerce is not essential to the 
case.” ™ If the Court did not here have in 
mind the inherent similarity of all appor- 
tioned net income taxes—“privilege” and 
“nonprivilege’—this footnote seems to be a 
most gratuitous aside. Its presence is dif- 
ficult to reconcile with Mr. Cox’s confidence 
that Spector casts no shadow on the validity 
of nonprivilege net income taxes. 


What Can Be Taxed 


Perhaps, more significantly, the Court 
itself discounted future verbal distinctions 
between privilege and nonprivilege taxes by 
saying: “It is not a matter of.labels. The 
incidence of the tax provides the answer.” ™ 
Further, “in this field there is not only 
reason but long established precedent for 
keeping the federal privilege of carrying on 
exclusively interstate commerce free from 
state taxation.”** What, it pointed out, 
can be taxed where interstate commerce 
is involved is some conceptual incident apart 
from the commerce itself—such as intrastate 
activity, the use of state highways, the 
sale or use of goods purchased or something 
else in lieu of ad valorem property taxes. 
The suggestion is powerful that net earn- 


2 Spector Motor Service, Inc. v. O’Connor, 
181 *. (2d) 150, 155. 

24 Cited at footnote 2, at p. 609. 

3 Cited at footnote 2, at p. 608. 

26 Cited at footnote 2, at p. 610. 
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ings from interstate commerce, as distinct 
from that commerce itself, do not, in the 
Court’s opinion, provide the necessary incident 
for this particular constitutional purpose.” 


If this view is correct, the validity of a 
state tax turns, indeed, on “the fact of 
interstate commerce” (to use Mr. Cox’s 


' phrase). If such commerce can factually be 


shown to the satisfaction of a court, it 
would seem that the “constitutional chan- 
nels” available to a taxing state are limited 
to the alternatives set forth in Spector. If, 
on the other hand, “exclusively interstate 
commerce” cannot be established, Oak 
Creek would then permit wide latitude to 
tax receipts from interstate as well as intra- 
state business. The extent to which this 
rationale may be of guidance to future in- 
terstate taxpayers is, however, doubtful. 
It is clear that whatever else “exclusively 
interstate commerce” may be, it is, at least 
in this context, the statement of a conclu- 
sion. We find ourselves dancing danger- 
ously close to the circuitous reasoning that 
certain commerce will be considered “ex- 
clusively interstate” and, hence, free from 


having a state tax placed “on” it, because’ 


it is of such a nature that a state may not 
tax it. A new merry-go-round of constitu- 
tional concepts threatens. 


That this is a fair inference to be drawn 
from the majority decision is underscored 
by the vehemence with which the dissenters 
attacked this concept of endowing “exclu- 
sively interstate commerce” with a spiritual 
quality all its own. Obviously suffering 
from the frustration of having watched 
their horse, led almost to the water’s edge, 
now bolting madly for old pastures, they 
pointedly remarked, through Mr. Justice 
Clark: “if appellant had been engaged in 
an iota of activity which the Court would 
be willing to call ‘intrastate’, Connecticut 
could have applied its tax to the company’s 
interstate business in the precise form which 


27 This is not to resurrect the oft-repudiated 
theory that a tax on income is legally a tax on 
its source. (See Graves v. New York ex rel. 
O’Keefe, 306 U. S. 466 (1938).) Nevertheless, 
Spector clearly re-emphasizes the ancient dis- 
tinction between income as the subject and in- 
come as the measure of a tax. In many fields 
the Court has permitted the inclusion of income 
in the measure of a tax which could not other-~ 
wise be its subject. For example, the federal 
income tax is applicable to income resulting 
from the exportation of goods and is not in- 
valid as a tax on articles of export. (Barclay & 
Company v. Edwards, 1 ustc § 120, 267 U. S. 442 
(1924); Peck & Company v. Lowe, cited at foot- 
note 9.) Similarly, state employees are not 
immune from the federal income tax, nor are 
federal employees impervious to state income 
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it now seeks to employ. . - But solely 
because Spector engages in what the Court 
calls ‘exclusively interstate’ business a dif- 
ferent standard is applied . . . the tax is 
declared invalid simply because the state 
has verbally characterized it as a levy on 
the privilege of doing business within its 
borders. . . .”™* Moreover, the dissent ex- 
hibited further fear concerning the full 
implications of the majority opinion, im- 
plications which bode ill for Mr. Cox, by 
also stating: “Nor can the states be entirely 
certain that statutes recast in the light of 
this decision will be immune from later 
constitutional attack. It is at least doubtful 
that this statute is the only kind of measure 
which the Court might think would impose 
a tax ‘on the privilege of doing interstate 
business’... .”” There can be little doubt 
but that Mr. Justice Clark had in mind the 
future of nonprivilege net income taxes. 


If, then, it becomes of first importance 
for taxpayers engaged in interstate business 
to show that they are not engaged in an 
“iota” of intrastate activity, there are indi- 
cations that the alternative interpretation of 
West offers cold comfort to those interstate 
sellers who, relying on Cheney Brothers v. 
Massachusetts ® and Alpha Portland, consider 
themselves to be doing only interstate busi- 
ness in those states where they are not 
qualified to do business, where they main- 
tain no stock of goods, where they merely 
solicit orders through agents which are 
accepted without the state and where all 
deliveries are made at an f. o. b. point with- 
out the state. In Jnternational Shoe Company 
v. Washington, one of the four cases cited by 
the Supreme Court in its per curiam deci- 
sion in West, it was held that a state can 
validly serve process on a foreign corpora- 
tion whose sales into the state were neither 
“irregular nor casual” but “systematic and 
continuous.” It will be noted that no Com- 
merce-Clause question was there involved, 
inasmuch as the Unemployment Compensa- 


taxation (Graves v. New York ex rel. O’Keefe), 
although neither authority can tax the other. 
But always, it would seem, the Court has suc- 
ceeded in unearthing some conceptual basis of 
the tax, apart from income, which the tax may 
be said to be ‘‘on’’—whether property, an occu- 
pation, the right to exercise a corporate fran- 
chise or, as in Graves v. O’Keefe, the ‘‘right to 
receive income.’’ If not an economic approach, 
there can be no cavil about this not being a 
thoroughgoing legal one! However, this ‘‘sub- 
ject-measure’’ distinction has, insofar as inter- 
State commerce is concerned, latterly been 
obscured by the ‘‘multiple-burden’”’ doctrine. 

2% Cited at footnote 2, at p. 611. 

29 Cited at footnote 2, at p. 612. 

30 246 U. S. 147 (1918). 







































































































































tion Act authorized the several states to 
tax interstate commerce. Nevertheless, the 
Supreme Court of 1944 went beyond the 
confines of the facts before it to remark, 
rather unnecessarily, that “the activities 
which establish [International Shoe’s] ‘pre- 
sence’ subject it alike to taxation by the 
state and to suit to recover the tax.”™ This 
language was quoted approvingly by the 
Supreme Court of California in West, and, 
as above noted, the case itself was relied 
on by the United States Supreme Court. 
Accordingly, it is arguable that if the latter 
did reject the theory that an apportioned 
net income tax can be applied, per se, to 
wholly interstate commerce, it must other- 
wise have held that the regular and continuous 
solicitation of orders within a state com- 
poses an “iota” of taxable local activity. 
However, the actual activities.-of the West 
Publishing Company in California constituted 
a good deal more than mere solicitation, 
and if “taxable local activity” is sought for, 
it may be necessary in the future to con- 
sider not merely the dicta of International 
Shoe but the facts of West’s operations 
in that state. 


Two representatives of the Committee 
for Economic Development recently ap- 
peared before Senator Patman’s Sub- 
committee on General Credit Control 
and Debt Management of the Joint 
Committee on the Economic Report. 


Marion B. Folsom, treasurer of East- 
man Kodak Company, in relation to the 
budget said: “The real question in most 
people’s minds is whether the budget 
can be balanced. It appears to us rea- 
listic to estimate that on a cash basis 
revenues from present taxes would fall 
about seven billion dollars short of ex- 
penditures for the programs proposed 
in the fiscal 1953 budget. We believe that 
approximately this amount could prob- 
ably be cut from the proposed expendi- 
tures without reducing the real content 
of the security programs or interfering 
with other essential government func- 
tions.” 


J. Cameron Thomson, president of the 
Northwest Bancorporation of Minneapolis, 


31 Cited at footnote 17, at p. 321. 
%2 The Court has often remarked that it will 
not be deterred, in determining the constitu- 
tionality of a state tax, by its characterization 
in state courts. ‘“The mere declaration contained 
in a statute that it shall be regarded as a tax 
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One may well sympathize with Mr. Cox 
as a harassed state official in these days of 
rising costs and constantly dwindling open 
sources of revenue, and one can admire 
his determination to retreat no further than 
Spector requires. A critic can further agree 
that the Court in this case is establishing 
a verbal categorization of “exclusively inter- 
state commerce” fully as flimsy as the 
distinction between “privilege” and “nonprivi- 
lege” taxes. Certainly there is something 
weird in the sight of Spector Motor Service, 
Inc., engaged in much more substantial 
local economic activity in Connecticut than 
West Publishing Company in California, 
avoiding a net income tax which reached 
the latter. Even so, one cannot share Mr. 
Cox’s confidence that Spector leaves the 
various states completely free, through mere 
statutory redefinition, to levy net income 
taxes on foreign corporations engaged in 
wholly interstate commerce.” On another 


matter, however, we can probably all agree: 
Spector certainly succeeds in driving a final 
nail in the coffin wherein rests the long- 
decomposing corpse of the 
den” doctrine. 


“multiple-bur- 
[The End] 







added: “The next two years may present, 
a severe test of our ability to manage our 
financial affairs. A sizeable deficit threatens. 
While CED believes that the deficit can 
and should be avoided, there is danger 
that it will not. If it is not, then the 
extent of the damage will depend largely 
on the manner in which the deficit is 
financed. This will pose once more in 
severe form the problem of Treasury- 
Federal Reserve cooperation. 


“The overriding principle in financing 
in this period should be that on no ac- 
count must we go back to the practice 
of pegging the market. I would not be 
too concerned over a limited amount of 
financing through banks, and about some 
expansion of Federal Reserve credit to 
make this possible, so long as the Fed- 
eral Reserve retains control over the 
amount. But to peg the market means 
to give control over bank reserves and 
money supply to the holders of securi- 
ties. We must not again put ourselves 
in that position.” 


of a particular character does not make it such 

... Flint v. Stone Tracy Company, 220 U. S. 
107, 145 (1910). See also International Harvester 
Company v. Department of Taxation, 322 U. S. 
435, 441 (1943). 
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International Tax Conventions 


By MITCHELL B. CARROLL 


THIS NEW YORK CITY COUNSELLOR-AT-LAW HAS SUMMARIZED THE 
RECENTLY APPROVED TAX CONVENTIONS WITH SOUTH AFRICA, NEW 
ZEALAND, NORWAY, IRELAND, GREECE, CANADA AND SWITZERLAND 


T HE SENATE approved on September 
17, 1951, subject to reservations and 
understandings in certain cases,’ 12 conven- 
tions and two protocols relating to avoidance 
of international double taxation. Of these, 


seven conventions and one protocol relate to - 


income taxes,” and five conventions and one 
protocol relate to estate taxes.’ 


The reservations on substantive matters 
are: (1) to eliminate, in some conventions 
(income tax conventions with New Zealand, 
South Africa and Switzerland), the provi- 
sion which discriminates against public en- 
tertainers by excluding them from certain 
exemptions in respect to income earned by 
temporary business visitors;* (2) to elimi- 
nate, in the income tax convention with 
Ireland, the provisions, exempting nonresi- 
dents from the tax of the United States on 
capital gains,® which conflict with a recent 
amendment to the Internal Revenue Code 
taxing nonresidents who, while temporarily 


1S. Exec. Rept. No. 1, 82d Cong., ist Sess. 
(1951). 

2 Convention with the Union of South Africa, 
signed December 13, 1946, S. Exec. O, 80th 
Cong., ist Sess. (1947), and Protocol, signed 
July 14, 1950, S. Exec. U, 81st Cong., 2d Sess. 
(1950); Convention with New Zealand, signed 
March 16, 1948, S. Exec. J, 80th Cong., 2d Sess. 
(1948); Convention with Norway, signed June 
13, 1949, S. Exec. Q, 8ist Cong., ist Sess. 
(1949); Convention with Ireland, signed Sep- 


tember 13, 1949, S. Exec. F, 8list Cong., 2d Sess.. 


(1950); Convention with Greece, signed Feb- 
ruary 20, 1950, S. Exec. L, 81st Cong., 2d Sess. 
(1950); Convention with Canada, signed June 
12, 1950, S. Exec. R, 81st Cong., 2d Sess. (1950); 
Convention with Switzerland, signed May 24, 
1951, S. Exec. N, 82nd Cong., 1st Sess. (1951). 

? Convention with the Union of South Africa, 
signed April 10, 1947, S. Exec. FF, 80th Cong., 
1st Sess. (1947), and Protocol, signed July 14, 


International Tax Conventions 


in the United States, realize capital gains 
from transactions on exchanges, and provi- 
sions exempting an Irish corporation from 
the United States tax on undistributed sur- 
plus; * and (3) to eliminate, in the estate tax 
conventions with Norway and Greece, the 
entire collection-assistance provisions and to 
restrict, jin that with the Union of South 
Africa, assistance to cases where the estate 
of the decedent claims credit, under Article 


V, against the United States tax for the 
Union tax." 


In the income tax conventions with the 
Union of South Africa, Greece and Norway, 
the collection-assistance provisions are ap- 
proved, subject to the understanding that 
each of the governments may collect the 
other’s tax solely in order to insure that 
the exemptions or reduced rates of tax pro- 
vided under the respective conventions will 


not be enjoyed by persons not entitled to 
such benefits.® 


1950, S. Exec. T, 81st Cong., 2d. Sess. (1950); 
Convention with Norway, signed June 13, 1949, 
S. Exec. R, 81st Cong., 1st Sess. (1949); Con- 
vention with Ireland, signed September 13, 1949, 
S. Exec. E, 81st Cong., 2d Sess. (1950); Conven- 
tion with Greece, signed February 20, 1950, 
S. Exec, K, 81st Cong., 2d Sess. (1950); Conven- 
tion with Canada, signed June 12, 1950, S. Exec. 
S, 81st Cong., 2d Sess. (1950). 

* Convention with New Zealand, Art. IX (4); 
Protocol with South Africa, Art. II (3); Con- 
vention with Switzerland, Art. X (4). 

5’ Convention with Ireland, Art. XIV. 

& Convention with Ireland, Art. XVI. 

™ Conventions with Norway, Art. IX, Greece, 
Art. IX, and South Africa, Art. VIII. 

8 Convention with South Africa, Art. XV, as 
amended by Protocol, Art. VII; Convention with 
Greece, Art. XIX; Convention with Norway, 
Art. XVII. 
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This article is taken from a paper pre- 
sented at the Tax Forum of the National 
Foreign Trade Convention, October, 1951. 


Ratifications of the income tax convention 
with Switzerland have been exchanged. It 
is hoped that the reservations will be accept- 
able to the other governments concerned, 
as ratification will be delayed until they 
concur. 


Income Tax Conventions 


The income tax conventions previously 
mentioned are those with the Union of South 
Africa, New Zealand, Norway, Ireland, 
Greece, Canada, the protocol with the Union 
of South Africa and the convention with 
Switzerland (see footnote 2). Generally 
speaking, the income tax conventions with 
the Union of South Africa (including the 
supplementary protocol), New Zealand, Nor- 
way, Ireland, Greece and Switzerland follow 
the general system of treating in separate 
articles different categories of income and of 
avoiding double taxation by providing that 
certain classes of income will be taxed only 
in the country of the recipient and that 
others will be taxed at the full rates or at 
reduced rates in the country of source but that 
the tax paid at source will be credited against 
the tax paid in the country of the recipient. 


The United States taxes citizens, resident 
aliens and domestic corporations on their 
income from all sources and nonresident 
aliens and foreign corporations only on in- 
come from sources within the United States, 
but the practice in certain other contracting 
states varies. Thus, the Union of South 
Africa applies the principle of territoriality 
and, accordingly, levies tax primarily upon 
income derived from sources within the 
Union. New Zealand does not follow the 
principle of citizenship but taxes residents 
in New Zealand on their entire income re- 
gardless of source and taxes nonresidents 
only on income derived from sources within 
New Zealand. Norway applies the same prin- 
ciples as New Zealand, except that in the 
case of nonresidents its tax is levied only 
on income from specified sources and prop- 
erty located in Norway. 


The Irish income tax system is practically 
identical with that of the United Kingdom, 
residents being taxable on their entire in- 
come and nonresidents being taxable only 
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on income from sources within Ireland. 
Greece has two taxes on income: (1) the 
schedular tax payable by individuals and 
corporations and generally imposed only on 
income from Greek sources, although certain 
income from abroad (that is, dividends) is 
subject to tax if “enjoyed in Greece” and 
(2) the general tax applicable to individuals 
and similar to the United States tax in that 
it is applicable to Greek nationals and resi- 
dents of Greece on their entire income. The 
federal and cantonal taxes of Switzerland 
are based on both the principles of domicile 
of the taxpayer and the source of the income. 


Generally speaking, the conventions fol- 
low the usual pattern of dealing with (1) 
business income, with a separate article for 
income from the operation of ships and air- 
craft, (2) dividends and interest, (3) patents 
and copyright royalties, (4) real estate rentals 
and royalties, (5) compensation for personal 
services, (6) various minor classes of income 
and (7) certain provisions on exchange of 
information and limited clauses on mutual 
assistance in the collection of taxes, which 
are subject to strict reservations as stipulated 
by the Senate Committee on Foreign Relations. 


The articles that are of most interest to 
international business and investments are 
summarized in the indicated order. 


Business Income 


The basic clause in all of these six conven- 
tions regarding business income specifies 
that an enterprise of one of the contracting 
states will not be subject to tax in the other 
in respect of such income unless it is engaged 
in a trade or business in the second state 
through a permanent establishment situated 
therein. The term “permanent establish- 
ment” is, in general, defined to mean a 
branch, factory, workshop, warehouse and 
other similar fixed place of business and 
does not include a bona fide commission 
agent or broker, or a subsidiary corporation. 
To the extent that such an enterprise is 
carrying on a trade or business through. a 
permanent establishment, it is taxable only 
on the profits from sources within the taxing 
country or allocable to such permanent 
establishment. No profit is deemed to arise 
from the mere purchase of goods or mer- 
chandise within the given country. Provi- 
sion is made for correcting the accounts of a 
branch so that they will reflect the profits 
it would derive if it were an independent 
enterprise, and an essentially similar provi- 
sion permits the reallocation of profits be- 
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tween a parent company in one country and 
a subsidiary company in the other.’ 


Shipping and Air Navigation 


As an exception to the foregoing principle, 
each of the treaties provides for the exemp- 
tion by one country of profits derived by a 
shipping or air transport enterprise of the 
other country. In some cases the condition 
of the exemption is merely that the ships or 
aircraft be operated by an enterprise of the 
other country, whereas some of the treaties 
provide that the ships and aircraft must 
also be registered in that country.” 


Dividends 


Because of the different methods of taxing 
dividends in the various countries, there is 
some variation in the articles dealing with 
them. Thus, the South African and Nor- 
wegian conventions contain no provisions 
concerning dividends. The most important 
provisions on dividends are found in Article 
VI of both the Irish and New Zealand con- 
ventions which state that the rate of United 


States tax on dividends derived from sources - 


within the United States by residents of 
the other country, not engaged in trade or 
business within the United States through 
a permanent establishment therein, shall not 
exceed 15 per cent. Dividends flowing from 
a subsidiary corporation in the United States 
to a parent in the other country are subject, 
under certain conditions, to a rate not ex- 
ceeding 5 per cent. For their part, neither 
Ireland nor New Zealand imposes a tax on 
dividends paid by their corporations to non- 
residents. The reduction of the United States 
withholding rate does not affect the liability of 
United States citizens resident in Ireland or 
New Zealand, as such persons are not subject 
to the United States withholding rate. 


In view of the fact that other countries 
do not reach out and tax dividends paid by 
American corporations, the United States 
has given up its power, in some of the con- 
ventions, to impose its tax on dividends by 
corporations of the other contracting state 
deriving 50 per cent or more of their income 
from United States sources, as provided in 


®* Convention with South Africa, Arts. II (d), 


V (as amended by Protocol, Art. IV), VI and’ 


VII; Convention with New Zealand, Arts. II (0), 
III and IV; Convention with Norway, Arts. 
II (c), III and IV; Convention with Ireland, 
Arts. II (L), III and IV; Convention with 
Greece, Arts.II (i), III and IV; Convention with 
Switzerland, Arts. II (c), III and IV. 
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Code Section 119 (a) (2) (B). Thus, in the 
New Zealand convention™ it is provided 
that the United States tax will not be appli- 
cable in the case of dividends paid by a 
New Zealand corporation unless the recipient 
is a citizen or resident of the United States 
or a United States corporation. A provision 
of similar import is found in the conventions 
with Ireland and Greece.” 


In the income tax convention with Swit- 
zerland, each state agrees to reduce its with- 
holding rate applicable to nonresidents from 
30 per cent to 15 per cent and, in the case 
of dividends paid by a subsidiary in the tax- 
ing country to a parent in the other country, 
under certain conditions, to 5 per cent. How- 
ever, just as the United States does not 
apply the withholding rate in the case of 
dividends paid to a United States citizen 
residing in Switzerland, so, by way of excep- 
tion to the general rule, Switzerland does 
not apply the reduced withholding rate in 
the case of dividends from a Swiss company 
when paid to a Swiss citizen (who is not 
also a citizen of the United States) resident 
in the United States. Furthermore, because 
of the fact that the shares in Swiss com- 
panies are usually in bearer form, Switzer- 
land retains the right to withhold the 30 
per cent at source subject to the granting 
of a refund upon the filing of a claim by 
the resident in the United States who is 
entitled to the reduced rate.* 


Interest 


In order to remove an obstacle to the flow 
of capital, especially from the United States 
to the other contracting state, Greece, Ire- 
land and Norway exempt, on a reciprocal 
basis, interest derived from sources in their 
territory by residents of the United States.” 
No such exemption is found in the conven- 
tion with South Africa or New Zealand. The 
convention with Switzerland provides for a 
reduction in the withholding rate from 30 
per cent to 5 per cent, which is the rate ° 
applied in Switzerland as a coupon or stamp 
tax on interest payments. However, Switzer- 
land retains the same rights over its citizens 
resident in the United States, as well as the 


10 Protocol with South Africa, Art. I; Conven- 
tions with New Zealand, Art. V, Norway, Art. 
V, Ireland, Art. V, Greece, Art. V, and Switzer- 
land, Art. V. : 

11 Convention with New Zealand, Art. XII. 

12 Conventions with Ireland, Art. XV, and 
Greece, Art. IX. 

13 Convention with Switzerland, Art. VI. 

14 Conventions with Greece, Art. VI, Ireland, 
Art. VII, Norway, Art. VI. 
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right to withhold 30 per cent in the first 
instance and to make a refund as is provided 
in the case of dividends.” The extraterri- 
torial application of the United States tax 
to dividends and interest paid by a foreign 
corporation is waived in the case of such 
income paid to a recipient who is a non- 
resident alien. As to the United States resi- 
dent in Switzerland or a Swiss corporation, 
not having a permanent establishment in the 
United States, this article is expressed in 
reciprocal form, although the Swiss do not 
apply any such tax.” 


Patent and Copyright Royalties 


A tax obstacle to the interchange of tech- 
nical knowledge and rights is provided through 
exempting, at source, royalties and other 
amounts paid for the right to use patents, 
copyrights and similar rights (including the 
use of motion picture films).” 


The convention with New Zealand lumps 
such royalties on patents and copyrights 
with rentals from real property and mining 
royalties in permitting the taxpayer to elect 
to pay tax in the country of source on a 
net basis as if he were engaged in trade or 
business in that country through a perma- 
nent establishment.” However, this con- 
vention exempts, on a reciprocal basis, motion 
picture rentals if the nonresident recipient 
does not engage in trade or business through 
a permanent establishment in New Zealand, 
except that this exemption does not apply to 
the New Zealand film-hire tax.” The Nor- 
wegian convention contains a provision to 
the effect that if the royalty or other amount 
paid is not considered to be “reasonable 
consideration” for the use of the property, 
each contracting state reserves the right to 
deny deduction to the payor thereof for such 
royalty or any portion thereof.” As the 
result of objections raised by representatives 
of taxpayers to this apparent granting of 
final authority to the revenue administration 
to determine the reasonableness of a royalty, 
the Norwegian government agreed that such 
proviso will be construed in the administra- 
tion of the convention as not conferring 
power on such authorities to determine finally 


145 Convention with Switzerland, Art. VII. 

16 Footnote 15, Art. XIV. 

11 Conventions with Norway, Art. VII, Ireland, 
Art. VIII, Greece, Art. VII, and Switzerland, 
Art, VIII. 

18 Convention with New Zealand, Art. VII. 

12 Footnote 18, Art. VIII. 

2? Convention with Norway, Art. VII. 

21 Footnote 1, p. 18. 


272 


whether all or a portion of the payment 
referred to should be denied as a deduction 
to the payor thereof, and that such payor 
has the right to apply the payment to the 
appropriate judicial tribunal of the country 
of the revenue authorities who undertake 
to deny a deduction for such payment.” 


Real Estate Rentals 
and Mining Royalties 


The general principle regarding real estate 
rentals and royalties from natural resources 
is that where the tax is applied on a gross 
basis, such as the United States withholding 
rate of 30 per cent, the recipient in the other 
country, who is not engaged in trade or 
business in the first country, may elect to 
pay tax on the basis of net income from 
such sources. The withholding rate on 
royalties, in respect of the operations of 
mines and quarries and rentals from real 
property situated in the United States, de- 
rived by a resident of Ireland who is subject 
to Irish tax with respect to such income and 
is not engaged in trade or business in the 
United States may not exceed 15 per cent, 
and any such resident of Ireland may elect 
for any taxable year to be subject to United 
States tax on the basis of net income as if 
such resident were engaged in trade or busi- 
ness in the United States. For its part, 
Ireland exempts from surtax such income 
derived by a resident of the United States 
from Irish sources under similar conditions.” 


Compensation for Personal Services 


In order to encourage residents of one 
country who are normally employed therein 
to make business trips to another country, 
the six conventions all adopt the principle 
of exempting compensation for income earned 
on temporary visits not exceeding in the 
aggregate 183 days if the services are per- 
formed for residents or corporations of the 
first state.* However, in the case of Norway, 
Greece and Switzerland, the exemption also 
applies within limitations if the employer 
is a resident of the taxing state.™ Students 


22 Protocol with South Africa, Art. III; Con- 
ventions with New Zealand, Art. VII, Norway, 
Art. VIII, Greece, Art. VIII, Switzerland, Art. 
IX, and Ireland, Art. IX. 

3 Convention with Ireland, Art. IX. 

2% Protocol with South Africa, Art. II; Con- 
ventions with New Zealand, Art. IX, and Ire- 
land, Art. XI. 

23 Conventions with Norway, Art. X, Greece, 
Art, X, and Switzerland, Art. X. 
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who came from one country to the other 
and business apprentices are exempt on re- 
mittances received from their home country.” 


Income Tax Convention 
with Canada 


Among the more important provisions, 
from a business viewpoint, in the pending in- 
come tax convention with Canada™ which 
supplements the existing convention signed 
March 4, 1942,” are the following: 


(a) Article I (a) which provides, in effect, 
that in determining the net income of a per- 
manent establishment in the taxing country 
which is a branch of a corporation of the 
other contracting state there shall be allowed 
as deductions so much of the administrative 
expenses of the head office as are reasonably 
allocable to such permanent establishment; 
and 


(b) Article I (d) which liberalizes the pro- 
vision for exempting the earned income of 
commercial travelers by extending the pe- 
riod of the exemption from an aggregate of 


90 days in the taxable year to 183 days and’ 


raising from $1,500 to $5,000 the limitation 
on income earned by the visitor who is not 
employed for or on behalf of a resident or 
corporation of the other state. There is no 
ceiling on the earned income of a visitor who 
is employed by a resident or corporation of 
the other state. 


Article I (g) of the pending convention 
amends Article XII of the convention of 
1942 and provides that dividends and inter- 
est paid by United States corporations, 
except those “managed and controlled in Can- 
ada,” are exempt from Canadian taxes, except 
where paid to Canadian residents or to cor- 
porations “managed and controlled in Can- 
ada.” As a-corporation organized in the 
United States might be considered to be 
managed and controlled in Canada and the 


26 Conventions with South Africa, Art. X, New 
Zealand, Art. XV, Norway, Art. XIII, Ireland, 
Art. XIX, Greece, Art. XIII, and Switzerland, 
Art. XIII. 

77S. Exec. R, 81st Cong., 2d Sess. (1950). 

% Convention and Protocol with Canada, 
signed March 4, 1942, Treaty Series 983. 

229 Footnote 1, pp. 25, 26. 

% Convention with South Africa, signed April 
10, 1947, S. Exec. FF, 80th Cong., 1st Sess. 
(1947), and Protocol, signed July 14, 1950. 
S. Exec. T, 81st Cong., 2d Sess. (1950); Conven- 
tion with Norway, signed July 13, 1949, S. Exec. 
R, 81st Cong., 1st Sess. (1949); Convention with 
Ireland, signed September 13, 1949, S. Exec. 
E, 81st Cong., 2d Sess. (1950); Convention with 
Greece, signed February 20, 1950, S. Exec. K, 
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exemption might thereby be nullified, the 
following definition was agreed upon: It is 
the Canadian view, “having regard to pres- 
ently existing judicial decisions that, so long 
as the stock control of the corporation is not 
in Canada, its directors’ meetings and share- 
holders’ meetings are not held in Canada, 
and its ‘management-control’ is not in Can- 
ada, the corporation is not managed and 
controlled in Canada. For this purpose, the 


‘management-control’ of the corporation is 


not in Canada if the policies governing the 
operations and supervision of the corpora- 
tion are not settled in Canada even though 
its entire operations are carried on, and such 
supervision is exercised, in Canada.” ” 


Estate Tax Conventions 


The estate tax conventions include those 
with the Union of South Africa, including 
the protocol, Norway, Ireland, Greece and 
Canada.” 


The convention with Canada supplements 
the existing estate tax convention with that 
country.” The most important changes made 
by the pending convention are in regard to 
the situs of property,” the reciprocal credit 
for the taxes of the other country “ and the 
period of limitations.” 


In the convention with the Union of South 
Africa, Norway, Ireland and Greece, the 
Principal articles provide, from the view- 
point of the United States, for a credit for 
taxes paid in the other state against the 
United States estate tax payable on the 
entire estate (other than real property sit- 
uated abroad, which is exempt) of decedent 
citizens and noncitizens domiciled in the 
United States.” 


They also contain rules of situs ® and pro- 
visions on the allowance of deductions or 
exemptions in the case of estates of nondom- 
iciled decedents.” 


(Continued on page 307) 


8lst Cong., 2d Sess. (1950); Convention with 
Canada, signed June 12, 1950, S. Exec. S, 81st 
Cong., 2d Sess. (1950). 

31 Convention with Canada, 
1944, Treaty Series 989. 

32 Convention with Canada, Art. II. 

33 Footnote 32, Art. V. 

% Footnote 32, Art. VI. 

% Conventions with South Africa, Art. V, 
Norway, Art. V, Ireland, Art. V, and Greece, 
Art. VI. 

36 Conventions with South Africa, Art. III, 
Norway, Art. III, Ireland, Art. III, and Greece, 
Art. IV. 

31 Conventions with South Africa, Art. IV, 


Norway, Art. IV, Ireland, Art. IV, and Greece, 
Ast. V. 


signed June 8, 
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United Kingdom 


and Its Effect on United States} Ai 


Tax Treaty 


FOREIGN TAX TREATIES, THE AUTHOR POINTS OUT, MUST BE STUDIED VERY 
CAREFULLY IN ORDER TO PROTECT THE INTEREST OF AMERICAN TAXPAYERS 


TM HIS ARTICLE deals with a problem 
of interpretation relating to the provi- 
sions applicable to artists in the tax con- 
vention between the United States of 
America and the United Kingdom. 


A well-known artist was engaged by a 
United States organization to give a series 
of concerts on its behalf in England. The 
terms of the contract provided that the artist 
would be paid for his services by the 
United States organization employing him. 
In connection with this employment, the 
artist made inquiries as to whether his par- 
ticular engagement would subject him to 
the United Kingdom tax. He was advised 
that based upon an interpretation of Article 
XI of the 1945 convention with the United 
Kingdom, as amended by Article 1 of the 
protocol of June 6, 1946, he would not be 
subject to a United Kingdom tax on the 
concerts given in England on behalf of a 
United States organization. 


However, subsequently the artist received 
the following communication from a United 
Kingdom tax official: 


“That for United Kingdom Tax you are 
regarded as carrying on the profession of 
Musician, the profits of which are assess- 
able under Case II of Schedule D, Income 
Tax Act of 1918. Exemption from United 
Kingdom Tax, therefore, is not provided 
by Article XI of the Convention between 
the Government of the United Kingdom and 
the Government of the United States of 
date, April 16th 1945 (as amended by 
Article I of the Protocol of 6th June 1946) 
which applies only to persons regarded for 
tax purpose as employees.” 


The reply to the United Kingdom tax 
official stated that the artist was not subject 
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to the United Kingdom tax for the fol- 
lowing reasons: 


(1) He was an employee of a United 
States organization. 

(2) His concerts were rendered on behalf of 
his employer, a United States organization. 

(3) His United States employer paid him 
in the United States in dollars for the con- 
certs he gave in England on its behalf. 


(4) That his stay in the United Kingdom 
during the year in question did not exceed 
183 days. 


At this point is presented a copy of Ar- 
ticle XI and the amendment applicable 
thereto from the tax convention between 
the United States of America and the 
United Kingdom. 


“(1) An individual who is a resident of 
the United Kingdom shall be exempt from 
United States tax upon compensation for 
personal (including professional) services 
performed during the taxable year within 
the United States if (a) he is present within 
the United States for a period or periods 
not exceeding in the aggregate 183 days 
during such taxable year, and (b) such 
services are performed for or on behalf of 
a person resident in the United Kingdom. 


“(2) An individual who is a resident of 
the United States shall be exempt from 
United Kingdom tax upon profits, emolu- 
ments or other remuneration in respect of 
personal (including professional) services 
performed within the United Kingdom in 
any year of assessment if (a) he is present 
within the United Kingdom for a period 
or periods not exceeding in the aggregate 
183 days during that year, and (b) such 
services are performed for or on behalf of a 
person resident in the United States. 


April, 1952 e TAXES—The Tax Magazine 








Y~ OnOwrrewe OM kK 


eal 


esiArtists 


By NATHANIEL FIELD 
Certified Public Accountant, 
New York City 


“(3) The provisions of this Article shall 
not apply to the compensation, profits, 
emoluments or other remuneration of public 
entertainers such as stage, motion picture 
or radio artists, musicians and athletes.” 


“Protocol 
“Washington, 6 June 1946 


“The Government of the United Kingdom 
of Great Britain and Northern Ireland and 
the Government of the United States of 
America. 


“Desiring to conclude a supplementary 
Protocol modifying in certain respects the 
Convention for the avoidance of double tax- 
ation and the prevention of fiscal evasion 
with respect to taxes on income which was 
signed at Washington on 16 April 1945, 
have agreed as follows: 


“Article I 


“Paragraph 3 of Article XI of the Con- 
vention of 16 April 1945 for the avoidance 
of double taxation and the prevention of 
fiscal evasion with respect to taxes on in- 
come shall be deemed to be deleted and of 
no effect. 


“Article II 


This Protocol, which shall be regarded 
as an integral part of the said Convention, 
shall be ratified and the instruments of 
ratification thereof shall be exchanged at 
Washington. 


“IN WITNESS WHEREOF the under- 
signed Plenipotentiaries, being authorized 
thereto by their respective Governments, 


have signed this Protocol and have affixed 
thereto their seals. 


United Kingdom Tax Treaty 


“Done at Washington, in duplicate, this 
sixth day of June 1946. 


“Bor the Government of the United King- 
dom of Great Britain and Northern 
Ireland: 

(L.S.) John Balfour, 


His Majesty’s Envoy Extraordinary and 
Minister Plenipotentiary in Washington. 


“For the Government of the United States 
of America: 


(L.S.) James F. Byrnes, 


Secretary of State of the United States 
of America.” 


The United Kingdom’s tax official re- 
jected the artist’s contentions. A summary 
of his reply was as follows: 


“The artist, for United Kingdom fiscal 
purposes, is a professional musician and not 
an employee. There is considerable amount 
of Case Law in this country on the subject. 
I am annexing an excerpt of one of the 
leading cases. It may give you some idea 
of the lines on which the matter is con- 
sidered in the United Kingdom. I can 
assure you, as I assured the artist, that 
there is no doubt at all in the mind of 
this Department that the artist is carrying 
on a profession and not an employment.” 


The following is an extract of an English 
case which was attached to the letter re- 
ceived from the United Kingdom tax official : 


Davies (H.M. Inspector of Taxes) v. 
Braithwaite. Rowlatt, J.—‘“Now I have got to 
formulate some line of cleavage and it seems 
to me that what I must glean my inspira- 
tion from is the purpose of the change from 
Schedule D to Schedule E in the Finance 
Act, 1922, Section 18. We are here for the 
purpose of considering the effect of the 
change which was made in the different 
methods of raising Income Tax. It is all 
for that purpose, and it seems to me that 
when you have taken ‘employments’ out of 
Sch. D and put it into Schedule E alongside 
‘offices’, you are speaking of employments 
which are something like offices, and I 
thought of the expression ‘posts’. When 
a person occupies a post resting on a con- 
tract, not roughly called something in the 
nature of a post, and if, then, that is an 
employment as opposed to a mere engage- 
ment in the course of carrying out a pro- 
fession, I do not think that is a very difficult 
term of distinction, though in general, per- 
haps it is a little difficult to apply to all 
cases, as every distinction is. But I would 
go further than that, and what I say is that 
it seems to me that where one finds a method 
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of earning a livelihood which does not con- 
template the obtaining of a post and staying 
in it, but essentially contemplates a series 
of engagements and moving from one to 
the other—and in the case of an actor’s or 
actress’s life it certainly involves going from 
one to the other and not going on playing 
one part for the rest of his or her life, but 
in obtaining first one engagement and then 
another, and a whole series of them—then 
each of those engagements could not be 
considered an employment, but is a mere 
engagement in the course of exercising a 
profession, and every profession and every 
trade does involve the making of successive 
engagements and successive contracts and, 
in one sense of the word, employments. 
That is the line which I draw on that prin- 
ciple, rightly or wrongly. 


“In this case I think it is quite clear that 
Miss Braithwaite must fall under Schedule 
D because here she does not make a con- 
tract with a producer for a post. She makes 
a contract with a producer for the next 
thing she is going to do, and then with 
another producer, and then a third pro- 
ducer, and at any time she may make a 
record for a gramophone company, or act 
for a film if she likes. I think essentially 
whatever she does or whatever contracts 
she makes for the running of a play which 
may last a long time are nothing but inci- 
dents in the conduct of her professional 
career. Therefore, I think she is taxable 
under Schedule D. . . .” 


Finlay, J—‘The Commissioners, on those 
facts, arrived at the conclusion that the 
profits and gains of Miss Braithwaite in 
respect of the exercise of her profession or 
vocation while outside the United Kingdom 
were not liable to be assessed under Sched- 
ule D. It is not necessary to look in detail 
at the Sections. The matter admittedly 
comes now under the Second Case in Sched- 
ule D: ‘Tax in respect of any profession, 
employment, or vocation not contained in 
any other Schedule.’ It is clear that Miss 
Braithwaite exercises one profession and 
not a series of professions. In the course 
of the case, I put an illustration which is 
not, I suppose, an impossible one, of Miss 
Braithwaite doing a tour of a whole series 
of important towns abroad. It could not be 
suggested that, in that case, Miss Braith- 
waite was exercising a series of professions, 
one profession in Paris, another in Berlin, 
another in Rome, another in New York, 
and so forth; it is all one profession.” 


This stand by the United Kingdom tax off- 
cial was puzzling because the artist’s posi- 
tion seemed to be covered by paragraph 
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(2) of Article XI of the convention with the 
United Kingdom. There was no doubt that 
the taxpayer was regarded as an artist per- 
forming professional services as such or 
that he was employed by and performed 
such services on behalf of a United States 
organization located in the United States. 
Apparently all the requirements of para- 
graph (2) were fulfilled. 


It was realized that the letters outlining 
the artist’s case apparently did not carry 
sufficient weight of authority to cause the 
United Kingdom tax official to. change his 
position. In view of this it was decided to 
submit this entire question to the United 
States State Department for the purpose 
of obtaining an official interpretation of 
Article XI of the tax convention and of 
whether the artist was subject to the United 
Kingdom tax. 


The following is the reply that was re- 
ceived from Honorable Jack K. McFall, 
Assistant Secretary of State: 


“It is the Department’s understanding 
that Article XI of the 1945 convention with 
the United Kingdom is intended to apply 
with respect to income of any kind, includ- 
ing any remuneration, derived from personal 
services of any kind, including professional. 
It was clearly understood in the negotiation 
of that convention that the exemptions ac- 
corded by Article XI would apply to such 
income received by musicians as well as 
other public entertainers unless a specific 
exclusion with respect to them was set forth 
in Article XI. For that reason, paragraph 
(3) of Article XI was included in the con- 
vention. However, by virtue of Article I 
of the supplementary protocol of 1946, the 
two Governments agreed that paragraph 
(3) of Article XI should be deemed to be 
deleted and of no effect. That was an 
effectual way of declaring that the exemp- 
tions accorded by Article XI would, in fact, 
‘apply to the compensation, profits, emolu- 
ments or other remuneration of public 
entertainers such as stage, motion picture 
or radio artists, musicians and athletes’. 


“It is the Department’s further under- 
standing that, pursuant to paragraph (2) of 
Article XI of the convention, the exemp- 
tion from United Kingdom tax with respect 
to income derived from ‘personal (including 
professional) services performed within the 
United Kingdom’ is subject to those limi- 
tations, and only those limitations, expressly 
stated in the said paragraph (2), namely, 
(a) that the individual claiming the exemp- 
tion is ‘a resident of the United States’, 
(b) that the individual, in performing the 
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services for which the compensation in 
question is received, ‘is present within the 
United Kingdom for a period or periods 
not exceeding in the aggregate 183 days 
during’ the year of assessment for which 
the exemption is claimed, and (c) that the 
‘services are performed for or on behalf of 
a person resident in the United States’. In 
accordance with the definitions in Article 
II of the convention, the term ‘person’ is 
understood as including a corporation as 
well as an individual. It is inferred also 
that the person for whom or on whose be- 
half the services are performed is, in the 
ordinary sense, the person by whom the 
compensation for the services is paid. 


“On the basis of the facts as related and 
on the assumption that the artist, being a 
resident of the United States, performed the 
services in question during ‘a period or 
periods not exceeding in the aggregate 183 
days’, it appears to the Department that 
the artist would be entitled to the exemp- 
tion accorded by paragraph (2) of Article 
XI of the convention with the United King- 
dom. There appears to be no question that 
he is regarded as a musician performing 
professional services as such, or that he 
was employed by and performed the services 
in question for or on behalf of a United 
States organization, the latter being ‘resi- 
dent in the United States’ in the sense 
provided by paragraph (2) of the Article 
XI. Apparently all the requirements of that 
paragraph (2) are fulfilled. 

“The Department does not appreciate the 
reasoning underlying certain of the state- 
ments in the letter of August 27, 1951, 
addressed to the artist by the United King- 
dom tax official, and particularly the state- 
ment therein that Article XI of the con- 
vention ‘applies only to persons regarded 
for a tax purpose as employees’. As the 
Department perceives the intended applica- 
tion of Article XI, the exemptions therein 
may be claimed, subject only to the limi- 


tations expressed therein, by any individual 
who receives compensation for personal 
services, no matter what the character of 
the employment may be, whether profes- 
sional or otherwise, the exemptions being 
accorded with respect to such compensation. 
The Department perceives nothing in the 
extract from the decision in Davies (H.M. 
Inspector of Taxes) v. Braithwaite which 
could in any way derogate from the appli- 
cation of paragraph (2) of Article XI of 
the convention with the United Kingdom 
with respect to compensation received by a 
United States resident from a United States 
corporation for professional services (em- 
ployment) for and on behalf of that cor- 
poration, the services being performed in 
the United Kingdom during a period of not 
more than 183 days. 


“Attention is invited to the fact that it is 
provided in Article XX of the convention 
that the taxation authorities of the respective 
countries shall, among other things, exchange 
such available information as is necessary 
for carrying out the provisions of the con- 
vention. The term ‘taxation authorities’ is 
defined as meaning, in the case of the United 
States, the Commissioner of Internal Reve- 
nue or his authorized representative. A 
copy of your letter and of each of its en- 
closures and a copy of this letter are being 
sent to the Secretary of the Treasury for. 
the information of the Commissioner of 
Internal Revenue.” 


A formal protest was filed with the United 
Kingdom Inspector of Taxes and a copy 
of the letter from the State Department 
was attached thereto. After due consid- 
eration the United Kingdom Inspector of 
Taxes recognized the merits of the protest 
as filed and revoked the tax assessed against 
the artist. 


This experience points out that foreign 
tax treaties must be studied very carefully 
in order to protect the interest of Ameri- 
can taxpayers. [The End] 


FOREIGN CORPORATIONS MUST FILE TWICE IN MONTANA 


In order for a foreign corporation, ex- 
cept a foreign insurance company or a 
corporation otherwise provided for, prop- 
erly to qualify in Montana, its articles 
of incorporation, or a duly certified copy 
of its charter, together with the state- 
ment of facts required by statute, must 
be filed both with the Secretary of State 
and with the county clerk of the county 
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where its principal place of business is 
located. This is a recent ruling of the 
Montana Attorney General. The ruling 
reasoned that such joint requirement was 
first made by laws enacted in 1879 and 
that subsequent amendments have not 
invalidated the requirement by merely 
rearranging the wording so that the re- 
quirements are separated in context. 
















‘ PROBLEM. of achieving substan- 
tially uniform treatment of depreciation 
and depletion allowances among the various 
American republics in the administration of 
their respective income tax laws is but one 
aspect of the broader objective of removing 
impediments to the normal conduct of trade 
between the Americas. The Inter-American 
Bar Association has included the diffusion 
of knowledge of the laws of the various 
countries throughout the Americas and the 
promotion of uniformity of commercial 
legislation’ among its several objectives, 
and it would be a healthy result of this 
article if the members of this association 
could be encouraged to use their best 
efforts to eliminate the differentials to 
which I will direct attention. 


PROSPECTS FOR UNIFORMITY 


In response to the inquiry suggested by 
the above subhead of this paper I must re- 
port that at the present time, based upon 
the actual work that is being done, the pros- 
pects are discouraging. What moves have 
been taken to reduce existing differentials 
have been the chance results of unilateral 
action. There are international agencies in 
existence which, if sufficiently stimulated 
and encouraged, could lend substantial as- 
sistance to the solution of this problem. 
Some, if not a very large part, of the prob- 
lem can be eliminated by relatively small 
changes in administrative procedures, and 
in this respect each member of the associa- 
tion can contribute a substantial amount of 
help in his own country. In some cases the 
problem can probably be solved only by 
international negotiations at the political 
level, and this paper will do no more than 


1 Art. I, Constitution of Inter-American Bar 
Association. 

2See, for example, Jacob Mertens, Jr., Law 
of Federal Income Taxation (Chicago, Callaghan 
and Company, 1942), Vol. 4, Secs. 23.04, 24.02. 
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indicate the areas where this solution would 
appear to be the only one. 


These deductions, in arriving at the amount 
of taxable income, are allowed primarily to 
permit the recovery, through a deprecia- 
tion deduction, of the capital that is invested 
in business where the operation of that 
business results in the wearing out of physi- 
cal property or, as in the case of intangibles, 
where the operation of the business involves 
the use of intangibles that lose value merely 
by a passage of time and, in the case of 
natural resources, where the operation of 
the business involves the exhaustion through 
mining, extraction or sale of the investment 
itself.2. The problem has been stated by 
some writers as the prevention of taxation 
of what would otherwise be the investment 
itself.® 


If the problem were solely that indicated 
above, the solutions would be, in large 
measure, administrative in character, since 
the determination of the amount of the 
investment would be merely an ascertain- 
ment of a question of fact and the deter- 
mination of the period over which it would 
be amortized would be, likewise, a question 
of fact. This is not intended to under- 
emphasize the basic problem created by the 
necessity of the exercise of judgment in 
determining these facts, but, as indicated 
below, it is felt that this element is perhaps 
susceptible of correction with a minimum 
of disruption of the laws and regulations 
of each of the separate republics. 


The problem, however, has not remained 
in its simple form, and I am undertaking, 
first, to set forth, objectively, situations in 
which the lack of uniformity has become 

3 See, for example, Paul T. Norton, Jr., ‘‘De 


preciation Allowances,’’ Symposiwm of Tax In- 
stitute (New York, 1948), Ch. XI, p. 115. 
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exaggerated, creating additional circum- 
stances for correction. I am undertaking 
to indicate numerous cases arising under 
practices in the United States of America 
without venturing to suggest that those 
practices are proper.* These are the prac- 


tices, however, with which the writer ‘is 


most familiar, and the American practices 
are the result of perhaps the longest- 
continued administration of an income tax 
law in the Western Hemisphere. Over a 
period of more than 40 years, the subtleties 
of the law, as developed in the United States 
of America,® have increased, rather than 
simplified, the problem of administration.® 
I am attempting also to show representative 
problems arising out of the laws and .regu- 
lations of other republics of the Americas 
that have been brought to my attention 


4Indeed, in comparing United States depreci- 
ation policy with that of other countries, George 
Terborgh, Research Director-of the Machinery 
and Allied Products Institute, said: ‘‘We (the 
United States) are now . . in the unenviable 
position of having the worst tax depreciation 
policy of any major industrial country in the 
world.’’ (George Terborgh, Taxes and Eco- 
nomic Progress (Chicago, Machinery and Allied 
Products Institute, 1950), p. 32.) 

5 The United States has had a continuous his- 
tory of a deduction for depreciation and deple- 
tion since the Corporation Tax Law of (August 
5) 1909, 36 Statutes at Large 112, Ch. 6, Sec. 38; 
Regulations 31, Art. 4 (December 3, 1909). 

6 ‘Almost 10 percent of the protested cases 
pending in revenue agents offices involve the 
issue of depreciation. The determination of a 
fair allowance covering wear and obsolescence 
of assets has been one of the most troublesome 
problems of tax administration.’’ (Investigation 
of the Bureau of Internal Revenue, Report of 
the Joint Committee on Internal Revenue Taxa- 
tion (Government Printing Office, 1948), pp. 
46-47.) Financial executives, participating in a 
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without undertaking the task, for which 
I am not qualified, of attempting exhaus- 
tively to compare these laws.’ 


SOURCES OF LACK OF UNIFORMITY 


Determination of Cost 


Theoretically, at least, this should be the 
aspect of the problem that would create the 
least difficulty. Cost can be objectively and 
uniformly determined in more cases than 
is true in the case of the other factors 
affecting the depreciation deduction. In the 
case of the depletion deduction, the aggre- 
gate deduction allowable during the period 
of the enterprise is generally limited to 
cost. In the United States of America , 
and more recently in the Dominion of 


questionnaire, voted it as their opinion that 
controversies over depreciation provide, with 
one exception, ‘‘the most troublesome aspect 
of Federal Tax Administration.’’ (George Ter- 
borgh, Capital Goods Industries and Tax Re- 
form (Chicago, Machinery and Allied Products 
Institute, 1947), pp. 27-28.) 

™The highlights of some of the laws involved 
are reproduced in the appendix. 

8 The income tax laws and regulations are 
cited to specific sections; for a fuller explanation 
of sources and translations see the appendix. 
See, for example: Argentina—Art. 74, Regs. 108 
(depreciation), Art. 65 (K), Reg. 115 (deple- 
tion); Brazil—Part I, Ch. IV, Art. 15, paragraph 
1 (depreciation, initial capital investment), 
Part II, Ch. IV, Sec. 1, Art. 37 (depreciation, 
movable property), Part II, Ch. IV, Sec. 1, 
Art. 37 (f) (depreciation, capital invested in 
extractive industry); Canada—Secs. 10-578 (c), 
(f), Canadian Tax Reports (Chicago, Commerce 
Clearing House); Colombia—Decree 818 of 1936, 
Art. 58, Art. 62 (depreciation), Decree 818 of 
1936, Art. 71 (depreciation, improvements, ex- 

(Footnote continued on following page) 
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The author presented this paper to the 
Fiscal Committee of the Inter-American 
Bar Association at its meeting in Monte- 
video, Uruguay, in November, 1951. He 
is a member of the law firm of Stradley, 
Ronon, Stevens & Young, Philadelphia. 


Canada, depletion based on gross income, 
which I shall refer to as “percentage de- 
pletion,” is not limited to cost, and the 
amount that is allowable, under the prac- 
tices of these countries, amounts to many 
times the amount of money originally in- 
vested in many instances.” 


The determination of cost in the case of 
depreciable or depletable property is com- 
plicated, however, by the related problem 
of the deduction or capitalization of ex- 
penditures for repairs and maintenance, in 
the case of depreciation, and so-called explora- 
tion costs, in the case of natural-resource 
operations. This problem is common to the 
administration of the income tax laws of 
all the Americas, and the determination 
involves a question of judgment in every 
case and, in the case of exploration costs, 
frequently an arbitrary disallowance of 
deduction. When it is considered that in- 
dependent accountants have justifiable dif- 
ferences of opinion over whether a certain 
expenditure is an income deduction or 
should be capitalized, it is easy to see why 
two income tax administrators may not 
reach an identical conclusion. . This is re- 
lated to the depreciation problem, since the 
capitalized expenditure generally increases 
the basis for depreciation. In the case of 
exploration costs where the prospecting is 
not successful, a real hardship or uncer- 
tainty sometimes results in trying to determine 


(Footnote 8 continued) 

tractive industries), Decree 554 of 1942, Art. 20 
(depletion, extractive industry), Decree 2169 of 
1950, Art. 3,. Art. 7 (depletion, capital expendi- 
tures, oil, gas, hydrocarbons); Mexico—Regs. 
Art. 35, IT, III, V (depreciation); United States 
—Regs. 111. Sec. 29.23 (1)-1 (depreciation) ; 
Venezuela—Regs. Ch. VI, Art. 73, paragraph 3 
(depreciation). 

° United States—Code Sec. 114-(b) (3), Regs. 
111, Sec. 29.23 (m)-4 (oil and gas); Code Sec. 
114 (b) (4), Regs. 111, Sec. 29.23 (m)-5 (specified 
mines): Canada—Reg. Part XII, Sec. 1290: Sec. 
10-964 (a) (b), Canadian Tax Reports (Chicago, 
Commerce Clearing House). ‘ 

10 W. A. Paton, ‘‘Depreciation and the Price 
Level,’”” The Accounting Review (Chicago), 
April, 1948, Vol. 23, pp. 118-123. 

11 It is estimated that at the present time the 
replacement cost of corporate net fixed assets 
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when, if ever, this capitalized expenditure 
is deductible. The practices of the various 
Western Hemisphere countries vary widely 
in this matter. The free exercise of judg- 
ment is, in many cases, limited by arbitrary 
rules as to what expenditures must be 
capitalized. 


Several years ago there was considerable 
agitation in the United States of America, 
both for financial-statement accounting and 
for income tax accounting purposes, for 
allowance of depreciation based upon cur- 
rent values rather than merely cost.” The 
argument in favor of this proposal was that 
only in this way could business accumulate, 
in the normal course of its activities, the 
funds with which to make replacements.” 
The accounting profession strongly objected 
to this type of thinking.“ The Congress 
was entirely unsympathetic to giving any 
tax effect to this type of idea, and the 
original proponent of this type of account- 
ing has already abandoned it in its current 
public statements.” The problem, however, 
has been given some indirect consideration 
as, for example, in the case of Argentina 
which has allowed a 20 per cent optional 
increase in the depreciation rate to adjust 
partially for the effect of increased costs.” 
This advantage, however, is more apparent 
than real in that Argentina still continues 
(as does the United States of America, for 
that matter) to limit the aggregate deduc- 
tible depreciation to original cost.” 


Determination of Annual Rate 
of Depreciation and Depletion 


An examination of the translation of 
Latin American statutes and regulations 
indicates that the proper method of de- 
preciation is, in most cases, what might 
generally be described as a “straight-line” 
method, that is to say, the amount of the 


is above historical cost by around $60 billions. 
(George Terborgh, Inflation and Postwar. Profits 
(Chicago, Machinery and Allied Products Insti- 
tute, 1949), p. 26.) 

122 American Institute of Accountants, Commit- 
tee on Accounting Procedure, Depreciation and 
High Costs (Accounting Research Bulletin No. 
33, December, 1947); opinion reaffirmed, four 
out of 21 members dissenting, October 14, 1948. 

13 For a discussion of the United States Steel 
Corporation policy of making an added charge 
of 30 per cent of normal depreciation in recog- 
nition of increased price levels, see Eugene L. 
Grant and Paul T. Norton, Jr., Depreciation 
(New York, Ronald Press Company, 1949), pp. 
326-327, 385-387. 

4 Argentina—Art. 75. 

1 See footnote 8. 
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deduction each year would be an even per- 
centage of original cost.“ In practice the 
deduction actually allowed in some coun- 
tries in South America has closely approxi- 
mated the “decreasing balance” method 
referred to below, but without the restric- 
tive limitations imposed by the practices 
current in the United States of America. 
Expressing the deduction in terms of a 
fraction of the undepreciated balance (and 
some Latin American statutes have so 
provided”) has, in North American experi- 
ence, tended to make the question of rate 
of depreciation an argument that recurs 
rather frequently.* Other countries, such 
as Colombia, have expressed the deduction 
in terms of a “fixed and constant percent- 
age,” * which provision, if administered in 
accordance with its exact terms, would 
suggest that the percentage would be changed 
only in the event of a fundamental change 
in conditions. North American experience 
at one point reached the extreme of having 
the rate subject to frequent adjustment,” 
but in current practice the rate is rarely 
reviewed more than every five years unless 
there has been some radical change in con- 
ditions. Administrative machinery is avail- 


able to make five-year agreements upon - 


rates.” 


Colombia has a provision which would 
indicate that after 90 per cent of cost has 


been recovered, the burden of proof would 
appear to shift to the taxpayer to show 
that the salvage value is less than 10 per 


cent.” No express provision of a similar 
effect is in the laws and regulations of the 
United States or of the other countries 
whose laws I have examined. However, 
as a practical matter, the practice of the 
United States of America is that when the 
depreciation reserve becomes a high per- 
centage of the gross-property account, the 
taxpayer can expect pressure from the tax 


16 See, for example, Mexico—Art. 35, II. 

17 See, for example, Venezuela—Regs. Art. 73, 
paragraphs 2, 4. 

18 See footnote 6. 

19 Colombia—Decree 818 of 1936, Art. 59. See, 
also; Argentina—Art. 74, Regs. 107; Mexico— 
Art. 35, II. 

For a discussion of the history of United 
States depreciation experience, see Eugene L. 
Grant and Paul T. Norton, Jr., work cited, 
footnote 13, at pp. 208-241. 

21 Mim. 5881, June 14, 1945. 

22 Colombia—Decree 544 of 1942, Art. 22. : 

22The United States Bureau of Internal Rev- 
enue has published a schedule of estimated 
“useful lives’’ (Bulletin F, revised January, 
1942) as a guide to taxpayers. For critical com- 
ment on the Bureau’s rigid adherence to this 
schedule and the difficulty of scientifically esti- 
mating ‘‘useful lives,’’ see George Terborgh, 
work cited, footnote 4, at pp. 31-32; Paul D. 
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administrator 
depreciation. 


The establishment of the rate of deprecia- 
tion or depletion is, in most cases, a rather 
simple process in theory but a very un- 
certain one in practice. In the case of 
depreciation it involves a guess as to the 
normal use of the life of the asset (some- 
times complicated by the limiting factor 
of the term of a lease, franchise or conces- 
sion of shorter duration),” and, in the case 
of depletion, it involves a guess as to the 
number of recoverable units of raw ma- 
terial that remain to be extracted. Except 
in the case of percentage depletion in the 
United States of America and the Dominion 
of Canada, this determination (being based 
upon cost) only affects when the deduction 
will be taken and not how much will be 
taken in the aggregate. In arriving at this 
estimate for annual depreciation or deple- 
tion, wide differences of opinion can and 
do arise, and this would appear to be one 
of the most productive areas in which im- 
provements of an administrative character 
are possible. The rate of depreciation does 
affect the immediate fiscal needs of the 
country imposing the tax, but, in the aggre- 
gate, unless tax rates are to decrease sub- 
stantially (a phenomenon that few of us 
have experienced), it is demonstrable that 
the tax-imposing countries will not, in the 
long run, lose, but may actually gain, reve- 
nue by liberalization of the depreciation 
rates.* This fact has been adequately 
demonstrated by any number of competent 
text writers on the subject, and objections 
to uniformity on the basis that one country 
may be reducing its immediate tax yield 
fail to consider the long-range fiscal picture 
and the immediate administrative advantage.” 

The application of the rate, however, has 
become complicated by administrative and 
statutory limitations or presumptions. In 


to decrease the rate of 


Seghers, ‘‘Accelerated Depreciation,’’ TAxEs— 
The Tax Magazine, July, 1947, pp. 652-653 (fail- 
ure to include normal obsolescence as a factor). 

24 **There is much futility and needless expense 
in controversies about depreciation, since in any 
event the taxpayer will only recover the cost of 
the asset; and if he takes too much or too 
little depreciation this year, the overage or de- 
ficiency will necessarily be adjusted in future 
years.’’ (Report of the Special Tax Committee 
to the Committee on Ways and Means, H. Docu- 
ment No. 523, 80th Cong., 2d Sess. (Government 
Printing Office, 1948), p. 26.) 

% See, for example, Eugene L. Grant and 
Paul T. Norton, Jr., work cited, footnote 13, 
at pp. 356-357. See, also, discussion in Factors 
Affecting Volume and Stability of Private In- 
vestment, Report of the Joint Committee on the 
Economic Report, S. Document No. 232, 8ist 
Cong., 2d Sess. (Government Printing Office, 
1950), pp. 164, 190-193. 
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many countries, such as Mexico” and 
Colombia,” for example, there is a pre- 
sumptive rate of depreciation of 5 per cent 
on immovables and 10 per cent on movables 
and machinery, with an apparent adminis- 
trative ceiling of 10 per cent and 20 per 
cent, respectively. If high rates based 
upon the merit of individual cases are, in 
fact, permitted (and I understand such to 
be the fact), neither the law nor the regu- 
lations reviewed tend to lend‘any substan- 
tial encouragement to a prospective investor. 
In the United States the Bureau of In- 
ternal Revenue has published a document 
known as Bulletin “F” which states certain 
rates which are applicable to’ hundreds of 
different types of assets. These are not 
presumptively correct but are suggested, 
rather, as persuasive guides.” There is not, 
however, under practices in the United 
States of America, any ceiling in rate, and 
rates of as high as 6634 per cent have been 
approved by the courts in the case of auto- 
motive equipment,” and rates of as low 
as 1 per cent have been approved in the 
case of well-constructed buildings.” 


The United States of America practice 
regarding rates has produced. several very 
interesting variations to the: straight-line 
method which have not apparently been 
adopted elsewhere. In certain cases, at the 
election of the taxpayer, and in others, with 
the consent of the Internal Revenue Bureau, 
it is possible to apply a fixed rate of de- 
preciation to the undepreciated balance of 
the investment in the asset. This has the 
effect of giving higher amounts of dollar 
depreciation in the early years and lower 
dollar amounts in the later years.” This 
practice, however, has been hedged by limi- 
tations which are arbitrary in character and 


2% Mexico—Regs. 39, II; Art. 14, Reg. 49 (f). 
27 Colombia—Decree 818 of 1936, Art. 61. 


2% See, also, Argentina—Art. 66, Reg. 63 (b) 
(flat rate on buildings, 3 per cent rural, 2 per 
cent urban); Brazil—Ch. IV, Art. 15, paragraph 
1 (a) (normal 10 per cent with maximum to 
20 per cent, movable); see also Brazilian Income 
Tax Service, Foreign Tax Law Association 
(1950), pp. 113-117). ‘ 

*° See footnote 23. 


%® See, for example, Cooper-Brannan Nawal 
Stores Company, CCH Dec. 3076, 9 BTA 105 
(1927), acq. VII-1 CB 7 (auto truck used to haul 
turpentine through woods). 


%1See, for example, Central Savings Bank, 
CCH Dec. 3706, 10 BTA 1408 (1928) (acq.) (bank 
building, 42 per cent); Milwaukee Brass Manu- 
facturing Company, CCH Dec. , 10 BTA 936 
(1928) (industrial building, 1 per:cent). 

% For fuller explanation of the:declining bal- 
ance method of depreciation deduction, see 


Mertens, work cited, footnote 2, at Secs. 23.31, 
23.33. 
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have made this method, which is highly 
regarded by certain economists, practically 
useless. The effect of the limitations has 
generally been to penalize the taxpayer in 
the long run.™ This method, often used in 
North America, appeared to have little 
Latin American support except in a limited 
number of cases reported to me where this 
result was attained by the manner in which 
the law was administered. 


Another method of depreciation deduction 
is based upon units of production,: that is, 
machine hours, numbers of items produced, 
etc.* This method is very valuable in that 
it has the effect of giving low depreciation 
in times of low productivity and giving high 
depreciation in periods of overtime opera- 
tion. In theory, this is highly accurate in 
the case of machinery, but in actual practice 
it becomes difficult to use where there are 
many machines of varying productivity and 
use or where a composite rate is employed 
and the process becomes impractical due 
to accounting detail. Many taxpayers in 
the United States, however, use this method, 
but it appears to have little sanction under 
Latin American practice. 


There has been a practice adopted in the 
United States of allowing additional de- 
preciation in the cases where the machinery 
is subject to excessive use through over- 
time operation or through inability to provide 
adequate maintenance or secure competent 
operators.” The administrators of the tax 
law have been rather slow to allow full 
and adequate use of this adjustment, and 
many taxpayers have had to go to court 
to establish their rights.” It is significant, 
however, that this variation, together with 
other variations, such as the declining- 
balance method, the unit-of-production method 


3% The United States Bureau of Internal Rev- 
enue has sanctioned the use of a variation of 
the declining balance method for rental housing, 
limiting the rate to 150 per cent of the straight- 
line rate. The 150 per cent limitation leaves an 
unrecovered balance of 20 per cent to 30 per 
cent of cost and has received widespread criti- 
cism. For critical discussion, see Gerhard J. 
Mayer, ‘Declining Balance Depreciation,”’ 
TAXES—The Tax Magazine, February, 1947, p. 
162; Paul D. Seghers, work cited, footnote 23, 
p. 645. 


% For fuller explanation of the units-of-pro- 
duction method of computing depreciation, see 
Mertens, work cited, footnote 2, at Secs. 23.31, 
23.34. 


33 For example, the United States Steel Cor- 
poration utilized this method for internal-control 
purposes only. (Factors Affecting Volume and 
Stability of Private Investment) report cited, 
footnote 25, at p. 170. 


3% Footnote 35. 
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and sinking-fund method (which involves 
rather complicated financial calculation),” 
is at variance with the straight-line method 
which most South American republics ap- 
pear to require or to establish as pre- 
sumptively correct.* 


Depreciation rates, in the practice of the 
various countries ‘outside of the Western 
Hemisphere, are subject to even greater 
variations—witness the case of Sweden 
where the taxpayer can take practically any 
rate it wants so long as it is consistent with 
its published financial statement, although 
the taxpayer cannot recover, in the aggre- 
gate, more than cost.” In Great Britain, 
in the other extreme, the rate of deprecia- 
tion has in the past been limited by statute, 
or by regulation having the force of statute, 
to a figure that has been substantially lower 
than any engineer would recommend as 
normal useful life, and, in the opinion of 
many British observers, this has contributed 
not a little bit to the industrial obsolescence 
about which many British subjects them- 
selves have been complaining.” 


Subsidies 


Under the practice current in the United 
States of America there are two principal 
provisions of the Internal Revenue Code 
relating to depreciation and depletion that 
might be described as either incentives or 
subsidies, depending upon the favor that the 
speaker might have for the device. In the 
case of depreciation, administrative agencies 
of the government are authorized to permit 
certain facilities necessary in the national 
interest and therefore covered by certifi- 
cates of necessity to be depreciated (in 
whole or in part, depending upon the ad- 


37 For a full explanation, see Mertens, work 
cited, footnote 2, at Sec. 23.36. 

3% See, for example: Argentina—Art. 74, Regs. 
107; Canada—XXXII Canadian Chartered Ac- 
countant 387 (May, 1938); Brazil—Part I, Ch. 
IV, Art. 15, paragraph 1, Part II, Ch. IV, Sec. 1, 
Art. 37; Colombia—Decree 818 of 1936, Art. 58; 
Mexico—Regs. Art. 35, II; Venezuela—Reys. 
Art. 73, paragraphs 2, 4. 

® Factors Affecting Volume and Stability of 
Private Investment, report cited, footnote 25, at 
pp. 168-169. 

See footnote 39. See also Mary E. Murphy, 
“Tax Reform Proposals in Great Britain,’’ Tax 
Policy (Tax Institute, Inc., New Jersey, 1951), 
Vol. XVIII, Nos. 7-8. 

**Code Sec. 124, Regs. 
29.124-9; Code Sec, 124A. 

“ Perhaps Venezuela is the outstanding coun- 
try which has adopted this practice. The 
Venezuelan income tax law permits deductions 
for construction costs incurred in accordance 
with labor and health legislation (Ch. IV, Art. 
11, 8; Regs. Art. 77) and the value of buildings 


111, Secs. 29.124-0- 


Depreciation and Depletion 


ministrative finding) over a period of 60 
months. This privilege, however, does not 
allow this accelerated depreciation to ex- 
ceed the cost certified to be necessary in 
the public interest.“ In the case of certain 
countries in South and Central America, 
administrative discretion apparently permits 
the deduction of certain items as expense 
that might otherwise be capitalized.* Chile, 
for example, appears to have such power 
with respect to expenditures that might be 
considered “social” in character.” Canada 
allows special depreciation to construction 
for war purposes and to exportable-goods 
industries.“ Argentina has a provision for 
increasing depreciation by 30 per cent where 
there is a desired increase in plant. 


A second type of incentive is in the form 
of a percentage depletion where taxpayers 
are permitted to deduct, as a depletion al- 
lowance, a certain percentage of gross 
income, limited, generally, to a different 
percentage of net income. The purpose 
of these deductions is to encourage the 
exploitation of natural resources. In the 
United States, the percentage which is re- 
lated to gross income can be as high as 
27% per cent and the limitation on net 
income is 50 per cent.“ Both of these per- 
centages are substantially higher than the 
percentages in effect in most South and 
Central American republics—witness the 
situation in Colombia where the limitation 
is 20 per cent of net and 10 per cent of 
gross.“ The United States and Canadian 
practice is, however, more generous, in an- 
other instance, than any of the Latin 
American practices in that this deduction 
is not restricted, in the aggregate, to the 
recovery of cost; whereas cost is a limit- 
ing factor in all of the Latin American prac- 
tices that have come to my attention.“ 


and machinery utilized to manufacture articles 
of ‘‘prime necessity’’ or which transform na- 
tional raw materials (Ch. IV, Art. 11, 9; Regs. 
Art. 78). The federal executive may exonerate 
from tax the income from new urban construc- 
tion for five years (Ch. I, Art. 4; Regs. Art. 37). 

43 Chile—Art. 108 (industrial category). 

44 Canada—Income War Tax Act, 1917, as 
amended, Sec. 6 (1) (n) (i); Stat. 1940-1941, Ch. 
2, Sec. 8; Stat. 1940-1941, 2d Sess., Ch. 24, Sec. 2. 

45 Argentina—Decree No. 15 921/46 (ratified 
by ‘Law No. 12922), June, 1946. Coverage ex- 
tended June 11, 1948. 

4# Code Sec. 114 (b) (3), Regs. 111, Sec. 29.23 
(m)-4 (in the case of oil and gas wells). 

47 Colombia—Extraordinary Decree 10 of 1950, 
Art. 4; Decree 2169. . 

#% See, for example: Argentina—Art. 65 (k), 
Regs. Art. 115; Brazil—Part II, Ch. IV, Sec. I, 
Art. 37 (f); Colombia—Decree 2169, Art. 7 (oil, 
gas and hydrocarbon), Decree 818 of 1936, Art. 
71 (mines, forests, natural deposits); Mexico— 
Art. 14, Regs. Art. 49 (f); Venezwela—Reg. 73, 
paragraph 3. 


283 





The incentive that is available to natural- 
resources exploiters in Latin America has been 
expressed in a variety of ways. In Venezuela, 
for example, there appears to be a discre- 
tion granted by the executive branch of 
the government to give tax exemption for 
a determined period.” This situation is found 
in local taxation but not in federal taxation 
in the United States of America. In Chile 
the incentive offered to certain natural- 
resources companies is the imposition there- 
on of a lower rate of income tax than that 
imposed on business corporations generally.” 
Other countries, through wide discretion in 
administering the law, may make comparable 
incentives available in determining net income.™ 


The lack of uniformity in this particular 
field would appear to pose one of the most 
serious obstacles to the attainment of uni- 
form treatment of depletion, inasmuch as 
considerations for granting or not granting 
the incentive are in most cases considera- 
tions of national policy which, in the case 
of one country, may be different from or 
in direct opposition to the national policies 
of other republics in the Americas. Fur- 
thermore, incentives of a positive or nega- 
tive character may be expressed in many 
forms other than taxation (such as rates 
of royalties, concessions in local areas, social 
legislation or encouragement to or prohibi- 
tion of foreign investment), with the aggre- 
gate of nontax incentives frequently being 
more important than the tax incentive. 
That these incentives are effective is de- 
monstrable by actual experience. The re- 
action of investors to the liberalization of 
the Canadian laws relating to depletion is 
common knowledge. The experience of at 
least one South American republic, whose 
practices in taxation while turning from 
reasonable to oppressive and back to more 
liberal were matched by a corresponding 
decrease and increase in expenditures for 
oil exploration, is no secret. Nontax con- 
siderations have a similar and equally im- 
mediate influence upon investment of foreign 
capital in extractive industries—witness the 
relatively low development of natural re- 


49 Venezuela—Ch, XI, Art. 31, clause 3, Novem- 
ber 12, 1948. 

50 Chile — See, generally, Category Fourth, 
Profits from Mines and Metallurgy. 

51 See, for example: Brazil—Ch. II, Art. 28, 
g (exemptions); Decree 24.195, May 4, 1935 
(lower rate of tax). 

52 Joseph E. Pogue, Oil in Brazil (Chase Na- 
tional Bank, New York, July, 1951); Simon G. 
Hanson, ‘‘Latin America and the Point Four 
Program,’’ Annals of the American Academy of 
Political Science, March, 1950, p. 66. 

53 Virginian Hotel Corporation v. Helvering, 
43-1 ustc {) 9469, 319 U. S. 523. 


sources in those countries which have re- 
stricted the percentage of foreign holdings.” 
All these incentive elements are so inter- 
related and so commingled with basic national 
policy that the prospects of uniformity in 
depletion allowances are practically non- 
existent. 


MISCELLANEOUS AND RELATED 
PROBLEMS 


One of the aspects of the depreciation 
problem that has been the subject of recom- 
mendations for legislation sponsored by the 
American Bar Association has been the 
attempt to overrule a decision of the United 
States Supreme Court in the Virginia Hotel 
case ™ where it was held that a corporation, 
which had claimed and had been allowed 
excessive depreciation from which it had 
not received any tax benefit, lost cost avail- 
able for future depreciation to the extent 
of the excessive depreciation as well as the 
proper depreciation. The American Bar 
Association has recommended that cost be 
charged only with the amount of proper 
depreciation where no tax benefit resulted 
from the excessive depreciation. A corollary 
problem exists because the Internal Reve- 
nue Code™ charges depreciable cost .with 
correct depreciation, even though a lower 
amount of depreciation was claimed and 
allowed on the tax return. In this respect, 
most of the South American countries ap- 
pear to have an express statement in either 
the laws or the regulations adopting a 
similar policy. This has been observed in 
the case of Venezuela and Colombia.” The 
existence of such a provision in the law 
makes it essential, particularly in the case 
of the companies doing business in more 
than one country, that the correct deprecia- 
tion be charged in all years because of the 
risk that they will be penalized both for 
excessive depreciation and underdepreciation.” 


The problem of depreciation deductions 
in loss years has been very substantially 
minimized by the provision for carrying 
Over operating losses. In the case of the 


54 American Bar Association proposed Revenue 
Revision Act, H. R. 4825, introduced in the 
House of Representatives on July 16, 1951. 

55 Code Sec. 113 (b) (1) (B). 

56 Venezuela—Regs. Art. 73, paragraph 6; 
Colombia—Decree 818 of 1936, Art. 65. See, 
also, Argentina—Regs. Art. 106. 

%tCanadian policy seems to be one of the 
more liberal on this aspect in that only 50 per 
cent of the regular depreciation need be de- 
ducted in a loss year (A. R. MeMicha<cl, Your 
Income Tax (Toronto, Mucann Book Company, 
1947), p. 75). 
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United States of America a loss for 1950 
and later years can be carried over for five 
years (and prior to 1950 for two years).™ 
Here, again, there is the lack of uniformity 
between the various American republics 
on this subject. Brazil, for example, ap- 
parently allows no carry-over,” Chile and 
Mexico allow a two-year carry-over,” and 
in certain cases Venezuela appears to allow 
three years." The lack of uniformity of 
loss carry-over, although it is not directly 
related to the problem of uniformity in 
depreciation, does nonetheless have a definite 
relationship to the depreciation problem. 


Reference has been made heretofore to 
the effect of the disallowance of repairs and 
maintenance upon the basis for depreciation 
and of exploration costs upon the basis for 
depletion. This problem arises in any num- 
ber of ways. In Argentina there appears 
to be an automatic capitalization of repairs 
in excess of 10 per cent of cost.” In Chile 
there seem to be certain limitations as to 
the amount that can be deducted for repairs 
(the implication being that the balance is 
capitalized). In Mexico certain drilling 
and exploration costs have to be capitalized 
but are subject to a different rate of de- 
preciation or amortization.“ Venezuela ap- 
pears to have a 15 per cent limitation on 
deductions for maintenance on one category 
of taxpayer, the balances apparently being 
subject to capitalization Some of these 
results would appear to be the result of 
statute and others the result of administra- 
tive practice. In achieving the final solution 
as applied to individual countries, it would 
be necessary to distinguish between the 
sources for these inconsistent treatments. 


PROPOSALS FOR RELIEF 


The reasons for relief by way of greater 
uniformity would appear to be related to 
two situations: 


(1) The case where a taxpayer is doing 
business in several countries and wishes to 
avoid the necessity of determining the same 
issue ‘several times for the same year with 
no assurance that one country’s determina- 
tion will be the same as another’s, realizing 


588 Code Sec. 122 (b) (2) (B). 

5° Nor does the Republic of Panama (Art. 9). 

* Chile—Ch. 4, Art. 108 (i) (category of profits 
of industry and commerce); 
(b). 

81 Venezuela—Ch. V, Art. 17, Regs. Art. 94 
(agricultural and stock raising profits), Ch. IV, 
Art. 12, Regs. Art. 84 (two-year carry-over in the 
industrial, commercial and mining category); 
Argentina—Art. 18, Regs. 19-20, (four-year carry- 
over); Puerto Rico—Sec. 9 (b) (two-year carry- 
over). 
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Mexico—Ch. III, ~ 


that in the case of certain arbitrary limita- 
tions uniformity is impossible. 


(2) In the case of all taxpayers it should 
be possible, within reasonable limitations, 
for a taxpayer to be advised as to what 
his probable tax cost of operation will be 
before he commits himself to make an in- 
vestment in a foreign country. Most tax- 
payers in such cases are reasonably well 
advised of the practice in their own country. 
However, the practices of foreign countries 
are frequently a mystery due to the barrier 
of language, the absence of up-to-date and 
reliable translations of the laws and regula- 
tions and, in many cases, due to inadequate 
information on administration practices. 
The uncertainties of this tax cost in foreign 
countries have frequently had the effect 
of actually discouraging trade and invest- 
ment. In other cases (and, here, questions 


of national policy control) the incentive or 
inducement to which the taxpayer has been 
accustomed in his own country is lacking in 
a foreign country, and a project frequently 
is abandoned without the foreign country 
fully realizing the opportunities that have 
been lost or overlooked. 


Taxpayers Subject to More: 
than One Law 


The problem of taxpayers subject to in- 
come etaxes imposed by more than one 
country finds its counterpart frequently 
presented in the United States of America 
where a great majority of states impose an 
income tax in addition to the income tax 
imposed by the federal government. It is, 
perhaps, unbecoming for a lawyer from the 
United States of America to suggest solu- 
tions to this problem on an international 
level, since we cannot point with any par- 
ticular pride to having achieved a high 
degree of uniformity between the various 
states of the United States.“ The approach 
that has been adopted with the greatest 
amount of success has been to tie in the 
determination of net income to the figure 
that is used for federal income tax purposes, 
and this has been the solution used in the 

* Argentina—Regs. Art. 112. 

6 Chile—Art. 19e. 

6 Mexico—Ch. IV, Art. 22, Regs. Arts. 33-34 
(basis upon which depreciation will be taken); 
see, also, Art. 14, Regs. 49 (f), 39 (II). 

®& Venezuela—Ch. II, Art. 7 (c), Regs. Art. 
44 (c) (tax on revenue from real estate). 

6 See report on the coordination of federal, 
state and local taxes, Committee on Taxation 


and Government Expenditures, Pennsylvania 
State Chamber of Commerce, Harrisburg, 1949. 
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majority of the states.“ There is no parallel 
basis for attaining uniformity among the 
Americas, but it is suggested that the 
country in which a majority of the tax- 
payer’s operations are localized or allocable 
has the largest fiscal stake in the revenue 
of that taxpayer, and the determinations of 
the allowable depreciation and depletion (at 
least to the extent of depletion based on 
cost) should be given very strong or even, 
it has been argued, controlling effect in 
determining the amount of taxable net in- 
come in other countries which have a 
smaller fiscal stake in the taxpayer’s activi- 
ties, so long as the basic limitation of 
aggregate depreciation not exceeding cost 
is maintained. The question is not if the 
income will be taxed but when. The related 
problem of deduction or capitalization of 
repairs, maintenance, exploration costs or 
other expenditures with respect to income- 
producing property should be disposed of 
in the same manner, and there is no reason 
why problems of administrative determina- 
tion, such as allowable compensation, diver- 
sion of income to affiliates, deduction of 
financing expense and similar problems, are 
not susceptible to the same treatment. It 
is believed that this solution can be attained 
in the great majority of American republics 
by administrative action without the neces- 
sity of legislation. Agreements of the dig- 
nity of international conventions are not 
needed. Agreements between administra- 
tors achieved in the same manner as sug- 
gested in the next succeeding paragraph 
would seem to be appropriate. The amount 
of discretion that is made available to the 
administrators of the law does, of course, 
vary in many cases, but in the great majority 
of the cases, this discretion seems broad 
enough. One difficulty with such a sugges- 
tion would arise where the country with 
the greatest fiscal stake might establish a 
low rate of depreciation and the taxpayer, 
for any number of reasons, might only raise 
the issue in the other countries. This, of 
course, is objectionable, as it would create 
a situation where the taxpayer has every- 
thing to win and nothing to lose. This 
is administratively undesirable. Perhaps the 
remedy above suggested should be made 


available only in case of a taxpayer agreeing 
to be bound by the determination of the 
country in which a majority of the opera- 
tions are localized. 


Attainment of Greater Certainty 
for All Taxpayers 


The problem of the taxpayer who is not 
confronted by conflicting policies of differ- 
ent countries but merely wishes to know 
in advance where it stands, can, of course, 
be solved in part by the attainment of one 
of the aims of the Inter-American Bar 
Association of “diffusion of knowledge of 
the various laws of the various countries 
throughout the Americas.”® The attain- 
ment of this objective, however, would not 
solve problems which are matters of prac- 
tice and are not set forth in regulations. 
It is suggested, therefore, that the solution 
to this problem must arise out of a frequent 
and candid exchange of views between the 
tax administrators of the various countries, 
both for the purpose of making unpublished 
practice better known and also by reducing 
the area of lack of uniformity. Such pro- 
ceeding, being voluntary on all sides, is 
certain to fall short of perfection but is 
equally certain to dispel the feeling that 
every gesture towards uniformity will cost 
tax revenue. The areas of disagreement 
that we have suggested be reduced are 
those in which the question is “timing” 
rather than whether or not a deduction is 
allowable at all. With the possible excep- 
tion of liberalizing carry-overs, these sug- 
gestions do not involve a reduction of aggre- 
gate tax revenues. On the other hand, the 
attainment of results by means of inter- 
national conventions or treaties is not par- 
ticularly inviting in view of the painfully 
slow progress that has been made among 
the Latin American countries in the past 
along the line of treaties attempting to 
reduce double taxation.” As indicated in 
the preceding paragraph, the remedy is 
administrative and not legislative in most 
cases, and treaty formalities can be avoided 
in most cases. The problem, however, is 
multilateral and not just bilateral, and the 
existence of discriminatory legislation to 


&? See, for example, Pennsylvania Corporate 


Net Income Tax Act of May 16, 1935, P. L. 208, 
as reenacted by the Act of April 11, 1945. Sec- 
tion 1 defines the basis as ‘‘net income for the 
calendar or fiscal year as returned to and 
ascertained by the Federal Government.”’ 

®& An excellent discussion of the problem of 
allocating business income and the determina- 
tion of ‘‘permanent establishment’’ is found in 
the tentative report of Committee No. II on 
Taxation to the Sixth Conference of the Inter- 
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American Bar Association. See, also, Code Sec. 
119 (e) as to goods sold outside of the United 
States. 

® Art. I, Constitution of Inter-American Bar 
Association. 

% There are presently no effective tax treaties 
between the United States and any Latin 
American country, although negotiations are 
Pending with Brazil, Colombia, Cuba, Mexico 
and Uruguay. These are all of the anti-double 
taxation type. 
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which attention was directed in the report 
on international tax burdens on international 
commerce presented to the sixth conference 
of the Inter-American Bar Association by 
Messrs. Gilpin, Ford and Wells, indicates 
there are serious difficulties even with bi- 
lateral treaties. The difficulties referred 
to in this paper can best be eliminated in 
the last analysis by a greater realization 
within each country of the nonuniform and 
discriminatory practices that exist, and it 
is hoped that the members of the Inter- 
American Bar Association, being aware of 
these inequities and trade barriers, will 
work for their elimination in their own 
countries. 

The fiscal committee of the League of 
Nations, through its work in the prepara- 
tion of a model bilateral convention (which 
constituted the foundation of most of the 
bilateral tax treaties) and in the organization 
of regional tax conferences, has demon- 
strated that with determined aid and leader- 
ship, progress can be made.” It is felt that 
this association, through its widespread and 
effective member groups, could render assist- 
ance in the immediate objective of dissemina- 


tion of information as to laws, regulations 


and practices, and once the information is 
made available, the task of members of 
the association and other interested parties 
in the ultimate objective of urging the elimi- 
nation of inequalities and inequities and 
encouraging and effecting meetings be- 
tween the tax administrators would be very 
much simplified. 


Percentage Depletion 
and Incentive Taxation 


The problem of subsidies, as reflected by 
percentage depletion not limited to cost, is 
one that can only be solved on a national 
basis, since this problem is created by con- 
siderations of national policy concerning 
the exploitation of natural resources and 
the attraction of foreign capital. [The End] 


APPENDIX 


A summary of the Western Hemisphere 
laws and regulations relating to deprecia- 
tion and depletion is presented. Due to the 
date of some of the basic material, the 
writer’s inability to vouch for the fidelity of 
the translation and the absence of reliable 
information on local administrative practice, 

1 Eldon P. King, ‘‘Remarks on Fiscal Co- 
operation in Tax Treaties’ before the meeting 
of the International Bar Association at The 
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this Appendix is being provided with ex- 
treme reservation and solely for the pur- 
pose of cross reference. The compiling and 
abstracting of this material is beyond the 
scope of this article, and the Appendix 
should be read with these reservations in 
mind. 


Argentina 


Source: The New Income Tax Laws of 
Argentina, Lee Facultad, S.R.L., Liberia 


—Editorial; Sarmiento 826, Buenos Aires 
(1949). 


Part I. Depreciation—I. Definition.—De- 
ductions are permitted for depreciation 
through wear and tear and depletion and 
losses from obsolescence (Article 65 (k) 
oi Tax Law). 


Includes obsolescence: In the event that 
the use of any depreciable asset is discon- 
tinued, the taxpayer may elect between 
continuing to make the annual depreciation 
charge until the original value is totally 
written off or including the difference be- 
tween the unamortized value and the sales 
price in the tax balance for the year in 
which the sale is made (Article 77 of Tax 
Law). 


When depreciable assets are eliminated 
through obsolescence or replacement, the 
unamortized balance is deducted from the 


sales price and that is income (Regulations 
Article 114). 


II. Purposes for Which Property Must Be 
Used.—Assets used by the taxpayer in the’ 
production of taxable income (Article 74 
of Tax Law). 


III. Depreciable Property—(A) Real Prop- 
erty.—Depreciation is allowed on edifices 
and buildings at a flat rate: (1) in urban 
districts 2 per cent of the value, (2) in rural 
districts 3 per cent. The foregoing rates 
shall be applied during the entire useful 
life of the buildings. Any fixtures, improve- 
ments, pavements, repairs, etc., shall be in- 
cluded in the valuation (Article 66 of Tax 
Law and Regulation 63(b)). Apart from 
buildings, depreciation is authorized on in- 
stallations therein, the useful life of which 
is less than 33 years. 


For the purposes of depreciation on the 
remainder of the edifices or buildings, the fac- 
tor of 3 per cent shall be taken on the 
value left after deducting the cost of the 


Hague in 1948, reported in TAxEs—The Tax 
Magazine, October, 1948, p. 889. 
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installations separately depreciated from 66 
per cent of the fiscal valuation (Regula- 
tions Article 64). 


(B) Tangible Personal Property.—Assets 
used by the taxpayer in the production of 
taxable income (Article 74 of Tax Law). 


Repairs made to depreciable chattels 
shall be deducted in yearly fractions during 
the remainder of the useful life of such 
assets. Repairs are those which exceed 10 
per cent of cost and prolong the life or 
enlarge the original structure—otherwise 
they are a regular business expense (Regu- 
lations Article 112). 


(C) Intangible Personal Property.—The 
beneficiaries of royalties shall be entitled to 
deduct 25 per cent of the income until re- 
covery of the capital invested. 


The department may authorize different 
rates where there are special circumstances 
(Article 68 of Tax Law). 


IV. Nondepreciable Property—(A) Real 
Property.—No deduction shall be allowed 
for any sum paid out for acquiring property 
or for improvements of a permanent nature 
and any other expenses connected with such 
operations (Article 69(e) of Tax Law). 


(B) Intangible Property—No deduction 
shall be allowed for depreciation on good 
will, trade-marks and similar assets (Article 
69(g) of Tax Law). 


V. Computation of Depreciation—Straight- 
Line Method.—“A fixed percentage of the 
cost of the assets based on the number of 
years of their probable useful life.” In 
special cases the department may prescribe 
other methods of amortization, provided 
that they are technically justified and in 
accord with business practice (Article 74 of 
Tax Law and Regulations Article 107). 


Basis is cost to the taxpayer and also in- 
cludes the expenses incurred with the pur- 
chase and installation of the assets; goods 
produced by the taxpayer himself shall be 
estimated at cost (Regulations Article 108). 


Replacement factor. In order to compen- 
sate for the increased cost of replacement, 
the amortization for operating equipment 
installed or purchased after January 1, 1927, 
and used in trade, industry and farming 
may, at the option of the taxpayer, “be cal- 
culated at a rate increased by 20 per cent 
above the normal depreciation rate.” The 
executive power may vary the stated per- 
centage annually, according to circum- 
stances, within the rate. There is a penalty 
in the form of a tax on the total of accumu- 
lated charges in the event of their not being 


used for the replacement of the assets for 
which they were set aside (Article 75 of 
Tax Law). If the value of the new asset is 
greater than the original cost of the asset 
replaced, the fund shall be utilized up to 
the amount of the increase; any excess in 
the replacement fund is returnable as in- 
come (Regulations Article 117). 


VI. Tax-Benefit Rule (Carry-Over).—The 
depreciation for which deduction is allow- 
able under Article 74 of this law shall be 
computed annually for tax purposes irre- 
spective of the results of the financial year, 
even though the taxpayer has entered no 
amount in his books in respect thereof 
(Regulations Article 106). Article 18 of 
Tax Law and Regulations 19-20 provide 
for an offset of losses against profits—a 
loss in one year can be deducted from the 
profits of the years immediately following 
up to four years after the loss. 


VII. Sale or Disposition of Depreciated 
Property.—(A) In a reorganization, merger, 
etc., of companies in the same economic 
group (even though legally independent), 
the depreciation charges allowed the trans- 
feror must be deducted from the cost price 
to fix the value for depreciation. 


(B) Where a transfer is made to a mem- 
ber of a different economic group, the trans- 
fer price being higher than the current 
market price, the value for depreciation pur- 
poses is the market price. 


(C) Other transfers of assets will be 
treated in the same manner (Article 76 of 
Tax Law). The department may assess 
that portion of the price which corresponds 
to the depreciable assets and their remain- 
ing life to get the annual allowance for de- 
preciation (Article 109). 


VIII. Special Cases—Decree No. 15 
921/46 (ratified by Law No. 12922), June 1, 
1946, allows a special deduction provided 
30 per cent of the profits were used “to 
increase productive capacity by installing 
new plants, enlargement of existing ones, 
or by the construction of new manufactur- 
ing or transforming industry.” The deduc- 
tion was extended to mines, fishing and 
farming on June 11, 1948. 


Part II. Depletion—I. Definition —In the 
operation of mines, quarries and other un- 
dertakings which involve depletion of the 
income-producing substance, amortization 
shall be allowed on the cost price and ex- 
penses incurred in obtaining the concession 
in proportion to the depletion (Article 81 of 
Tax Law). Forests are also included (Ar- 
ticle 82 of Tax Law). 
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II. Computation—Deductions shall be al- 
lowed in relation to the units of produce 
extracted. Unit value is the cost less re- 
coverable value divided by the estimated 
total number of units. The department may 
authorize other systems if they are techni- 
cally justified, in accord with business prac- 
tice and based on the cost of exhaustible 
property. Total deductions shall not exceed 
cost of the asset, but adjustment may be 
made when the estimate was erroneous 
(Article 65(k) of Tax Law and Regulations 
Article 115). ; 


Brazil 


Sources: (1) Brazilian Government Trade 
Bureau (1945), Brazilian Income Tax 


Law, Decree Law 5,844, September 23, 
1943. 


(2) Foreign Tax Law Association, Inc., 
Brazilian Income Tax Service, edited 
by Theophile Vincent and Donald O. 
Wallace (1950). 


(3) The Brazilian Income Tax Regula- 
tions up to Law 154 of November, 1947, 
published by the British Chamber of 
Commerce in Brazil. 


Note: Brazil Code has two parts: (1) tax 
on individuals (Part I) and (2) tax on 
corporations and partnerships (Part IT). 


Part I. Depreciation—I. Definition — 
There is no formal definition of “wear and 
tear” but such a definition is mentioned in 
Part II (tax.on corporate bodies), Chapter 
IV (profits), Section I (actual profit), Ar- 
ticle 37 (d). In all other sections a “wear 
and tear” definition is assumed. Obsoles- 
cence is a factor: Deduct “sums for the 
formation of funds intended to substitute 
equipment which may fall into disuse or 
become obsolete, provided they are reason- 
able and do not exceed those usually ac- 
cepted in such cases” (Part II, Chapter IV, 
Section I, Article 37(e)). Ten per cent is 
considered reasonable. 


II. Purpose for Which Property May Be 
Used.—This topic is not specifically set out 
in the above sources; however, it seems im- 
plicit in the code and regulations and cases 
reported that it is income-producing property. 


III. Depreciable Property—(A) Real Prop- 
erty—(1) Tax on individuals: Reasonable 
sums for depreciation of capital of the ini- 
tial establishment, fixed in relation to the 
purchase price and life of the plant (Part I, 
Chapter IV, Article 15, paragraph 1). Where 
a property (house) is leased to carry on 
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’ Vehicles 


business, one fifth of the rent may be de- 
ducted (paragraph 2). 


(2) Amortizations of “installations” [sic] 
are granted proportionally to the duration 
of the lease of the real estate (Decision 601, 
Revista Fiscal 1946). 


(B) Tangible Personal Property.—Sums 
for depreciation due to wear and tear of 
the plant, calculated in relation to the cost 
of the movable property and the life of 
same, are deductible (Part II, Chapter IV, 
Section I, Article 37). 


(C) Intangible Personal Property—The 
reduction of 10 per cent was retained for 


the “amortization” of trade-marks (source 
2, above). 


IV. Nondepreciable Property—The depre- 
ciation of real property is not granted. 


V. Computation of Depreciation —The code 
contemplates the straight-line method; how- 
ever, certain fixed rates of depreciation 
have become established (by usage) as 
follows: 


Movable property and utensils... 


. 10% 
Machines normally 


10% 
. 20% 


Office machines, furniture ... . 10% 


Self-movable property 


Generally, the rate on machinery, etc., is 


10 per cent. However, in special circum- 
stances it can go as high as 25 per cent (use 
of vehicle in interior), but the general maxi- 
mum is 20 per cent. No “appreciation” of 
value should be included in the basis, but 
cost and duration of life are includible (De- 
cision 29, Revista 1947). 


VI. Special Cases—The fund for obso- 
lescence and depreciation can be taken 
simultaneously, but the value of both, added 
together, cannot exceed the value of the 
asset to be amortized. 


VII. Tax Benefit—There is no proviso 
for a carry-over. 


Part II. Depletion—(i) Sums for the 
formation of funds against the loss or 
shrinkage of capital invested in the ex- 
ploitation of mines, deposits and forests are 
deductible (Part II, Chapter IV, Section I, 
Article 37(f)). ° 

(2) In addition to the above, Chapter II 
(exemptions), Article 28(g), provides that: 
“mines, buyers or those who benefit from 
minerals obtained from prospecting, digging 
or by similar methods” are exempt. 

(3) Article 68 provides that miners, pur- 
chasers or beneficiaries of minerals obtained 
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by searching or digging are taxed only in 
the sum of 8 per cent of the value of the 
effective production of the mine. Mining 
activities include gold, silver and similar 
metals and the machinery used therein. 
Rock crystal mining is not exempt (Deci- 
sion 43, Revista Fiscal 1944). 


(4) In Chapter IV the agricultural in- 
dustry also gets special treatment, and a 
more lenient rate is applied, that is, 5 per 
cent of the net value of the property in- 
cluding machinery, buildings, etc. 


Canada 


Source: CCH CaNapIAN Tax Reports, CCH 
Canadian Limited, Toronto, Canada. 


Part I. Depreciation—I. Definition.—De- 
preciation is not defined by statute. The 
Income Tax Act, Section 11 (I) (a), per- 
mits a deduction of such part of the capital 
cost of property as is permitted by regu- 
lations. 

Regulations covering capital-cost allow- 
ances in the nature of depreciation are em- 
bodied in Part XI (general) and Part 
XVII (property used to produce income 
—farming and fishing). 


II. Purposes for Which Property Must Be 
Used.—Generally, the allowance is limited 
to property used in the production of in- 
come (Section 12 (I) (a)). 


III. Classes of Depreciable Property.— 
There has been established a number of 
“prescribed classes” of assets, and assets 
falling within the same class are dealt with 
on a group basis rather than as separate 
units. (Regulations Part XI, Section 1100, 
Schedules B to E.) There is a class which 
includes intangibles as patents and certain 
franchises. 


IV. Computation of Depreciation Allow- 
ance—(A) Basis.—The basis of the deduc- 
tion is cost. 

(B) Method.—Canada utilizes the de- 
creasing balance method. This method of 
computation was adopted in the Income 
Tax Act of 1949 and replaces the straight- 
line method. 

(C) Rate——The rate varies among the 
“prescribed classes” from 4 per cent to 100 
per cent. 

V. Special Cases—(A) Administrative Dis- 
cretion.—Depreciation allowance in Canada 
is a matter of right. 

(B) Accelerated Depreciation—Under Or- 
der in Council P. C. 816 of February 13, 
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1951, Section 1106, additional (depreciation) 
deductions on certification of the Minister 
of Defense Production Board are permitted. 
This additional depreciation deduction is in 
the interest of defense efforts, and up to 
100 per cent of the capital expenditure may 
be certified, with a limit of 70 per cent in 
some cases. 


(C) Deferred Depreciation—Order in 
Council P. C. 1778 dated April 10, 1951, 
defers the depreciation allowance for prop- 
ertyeacquired after that date for three years, 
except in certain specified cases. This pro- 
viso is designed to restrict certain capital 
expenditures to conserve vital materials in 
the interests of the defense effort. 


VI. Tax Benefit—Depreciation allow- 
ances may be averaged over the five pre- 
ceding years. 


Part II. Depletion—I. Authority—The 
authority for a deductible allowance for de- 
pletion is Section 11 (1) (b) of the Income 
Tax Law and Regulations Part XII and 
Part XIII issued under Order in Council 
P. C. 6385 of December 21, 1949. 


II. Method of Computation—Percentage 
depletion and not related to cost. 


Rates.—The rate varies with the category 
of extractive industry as follows: 


Oil or gas—33% per cent, to the oper- 
ator, of profits reasonably attributable to 
the production of oil or gas (Regulations 
Part XII, Section 1201). 


Base and precious metal mines—33%4 per 
cent of the profits reasonably attributable 
to the production (Regulations Part XII, 
Section 1202). 


Industrial mineral mines (certified)— 
33%4 per cent of the profits reasonably at- 
tributable to the production (Regulations 
Part XII, Section 1203). 


Industrial mineral mine bedded deposits 
(except coal mines)—computed per unit 
mined in the taxation year (Part XI, Sec- 
tion 1101 (1) (g)). 

Coal mines—ten cents per ton mined 
(Regulations Part XII, Section 1204). 


III. Special Provisions—Section 5 of the 
Maritime Coal Production Act authorized 
certain deductions up to 30 per cent of the 
capital cost of the property in the class. 


IV. Mining Exploration and Development 
Expenses.—Additional deductible allowances 
are permitted to certain mines. This allow- 
ance permits a 25 per cent write-off of pre- 
production expenses per year (Regulations 
Part XII, Section 1205). 
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Chile 


Source: Chilean Income Tax Service, For- 
eign Tax Law Association, Inc. (1950). 


Part I. Depreciation—I. Definition—A 
reasonable sum as amortization for deple- 
tion and wear and tear of plant used in the 
business or enterprise, including a prudent 
amount for obsolescence, is deductible. The 
Bureau of Internal Revenue shall determine 
the amount of deductions which may prop- 
erly be made (Chapter 4, Part III, Ar- 
ticle 18). 

II. Purposes for Which Property Is Used 
—‘“in the business or enterprise” (I, above). 

III. Depreciable Property—Tangible Per- 
sonal Property.—Taxable industrial con- 
cerns may reduce the amount that they set 
up in a reserve fund for the acquisition and 
renovation of machinery and the installation 
of the respective machinery of the con- 
cerns. This amount may not exceed 10 per 
cent of the taxable income for that year 
(Article 108). (This proviso was originally 
set to expire in 1948. It is not known if it 
was renewed.) 


IV. Nondepreciable 


Property—No deduction is permitted for 
amounts paid for new buildings or perma- 
nent improvements which increase the value 
of the property or plant used by the enter- 


prise (Article 19 (d)). 

(2) No deduction is permitted for sums 
expended for the repair of property or to 
compensate for its depreciation when an 
allowance has been made for this purpose 
(Article 19 (e)). 

V. Computation of Depreciation. —It is dif- 
ficult to label this as “straight line’—the 
test is a reasonable amount for wear and 
tear, including obsolescence (Chapter 4, 
Part III, Article 18). However, there is a 
10 per cent upper limit (Article 108). It 
appears also that funds for replacement are 
treated separately (Article 108 (j)). “Amounts 
allocated by industrial enterprises for the 
formation of a reserve fund for purchase 
and renewal of plant and installations up to 
10%” are deductible. (This provision was 
to expire in 1948. It is not known if it was 
renewed.) 


VI. Tax-Benefit Rule—There is a two- 
year carry-over of losses in the category of 


profits of industry and commerce (Chapter 
4, Article 108 (i)). 


Part II. Depletion—I. General—There is 
no special proviso covering depletion. How- 
ever, certain industries get a specialized tax 
treatment in lieu of a depletion allowance. 
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Property—(1) Real - 


II. Category Fourth—Profits from Mines 
and Metallurgy—(1) Nitrate, iodine, boric 
acid, borate and iron enterprises are ex- 
empt from income tax (Article 30 (e)). 


(2) No amortization will be permitted 
for exhaustion of natural substances con- 
tained in mine property (Part III, Article 
35). However, in the case of mines subject 
to the landed property tax, the Director 
General may grant a reasonable amortiza- 
tion to compensate for the exhaustion of 
the mineral substance. There are special 
provisos for nitrate companies (Part IV) 
permitting an extraordinary depreciation of 
their plants at a fixed rate per ton pf nitrate 
produced in a year. Also, special deductions 
are authorized for sums expended by min- 
ing and industrial concerns for workers, 
housing, recreation, etc. 


Colombia 


Source: Abstracts of Colombian laws fur- 
nished by Socony-Vacuum Oj] Company, 
26 Broadway, New York 4, New York. 


Part I. Depreciation—I. Definition—A 
reasonable deduction for depreciation caused 
by wear and tear (Numeral 7, Article 2, Law 
78, 1935). No provision for obsolescence 
is included. However, the reasonable rate 
for depreciation (10 per cent for movable, 
5 per cent for immovable (see below)) may 
be doubled if the taxpayer can “establish 
that the investment in question has com- 
pletely lost its usefulness for the purpose 
of the industry, commerce or trade in ques- 
tion during the taxable year to which the 
return refers.” (Decree 818 of 1936, Ar- 
ticle 61). 


II. Purposes for Which Property Must Be 
Used.—Property used in business or com- 
merce, provided that income produced from 
the said property is included in the gross 
revenue (Numeral 7, Article 2, Law 78, 
1935). 


III. Depreciable Property—Both mova- 
ble and immovable property used in com- 
merce or business (Decree 818 of 1936, 
Article 61). No reference to intangible per- 
sonal property is found. 


IV. Nondepreciable Property—No depre- 
ciation permitted for inventories or for the 
stock of merchandise destined for sale or 
for the lands, the loss of fertility of which 
might constitute loss of capital. 

No depreciation deduction for automo- 
biles or other pleasure vehicles nor for the 
taxpayers’ residential buildings, furniture 
and other property for personal use. 
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Mines, oil wells or other natural deposits 
or timberlands are treated separately (De- 
cree 818 of 1936, Article 57). 


A depreciation allowance for improve- 
ments is allowed only in the case of mines, 
oil and gas wells, ‘other natural deposits and 
timberlands (see: below) (Decree 818 of 
1936, Article 68). 

V. Computation of Depreciation—(A) Basis 
is cost or initial value (Decree 818 of 1936, 
Article 58). 

(B) Method is the straight line—“a pro- 
portional sum that be necessary to amortize 
the cost or initial value of the property dur- 
ing a number of years that be considered 
the reasonable life thereof” (Decree 818 of 
1936, Article 58). 


(C) Rate—General rule is 10 per cent 
for movable and 5 per cent for immovable. 
This rate may be varied up to 20 per cent 
for movable and 10 per cent for immovable 
in special cases (Decree 818 of 1936, Ar- 
ticle 61), the burden of proof being on the 
taxpayer (Article 64). The rate for air- 
planes and automotive vehicles is 20 per 
cent (Decree 544 of 1942, Article 21). 

(D) Limit—Whenever the cost has been 
recovered, the deduction will thereafter 
cease (Article 62). Unless the taxpayer 


proves that there is no salvage value, it 
will be 10 per cent, and only 90 per cent of 


the depreciable property will be amortized 
(Decree 544 of 1942, Article 22). 

(E) On a transfer of depreciable prop- 
erty, the difference between the sales price 
and the cost minus the allowed amortiza- 
tions is income (Decree 554 of 1942, Ar- 
ticle 19 (b)). 

VI. Administrative Discretion—Appears to 
be very broad; the burden of-proof is on 
the taxpayer (Decree 818 of 1936, Article 
64). It appears that the bureau fixes the 
rate on information supplied by the tax- 
payer (Article 66). 


VII. Tax-Benefit Rule—There is none. 
Once the quotas for depreciation amortiza- 
tion have been figured, should the taxpayer 
in any previous taxable year from that in 
which the property was acquired have failed 
to charge off the corresponding sum or 
have charged it off for less than reasonably 
agreed upon, he will not be entitled to ac- 
cumulate those deficiencies of the deprecia- 
tion quotas in future years (Decree 818 of 
1936, Article 65). 


VIII. Miscellaneous—In case the tax- 
payer occupies depreciable property not his 
own, the owner thereof will be the one 
entitled to the corresponding deduction. 
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Part II. Depletion 


Note: Oil and gas wells or other natural 
mixtures of hydrocarbons are treated 
somewhat differently from other extrac- 
tive industries and will be treated sepa- 
rately below. 


I. Definition—A deduction is permitted 
for exhaustion in the case of mines, oil wells 
and gas wells or other natural deposits and 
forests (Numeral 8, Law 78, 1935). Deple- 
tion for oil and gas is allowed (Extraor- 
dinary Decree 10 of 1950, Article 2). 


II Method of Computation—(1) Mines, 
forests, other natural deposits: 


(A) Basis is cost plus the expenses 
necessary to put them in condition to be 
commercially exploited (Decree 554 of 1942, 
Article 20). 


(B) Rate is 5 per cent of the net income 
per year (Numeral 8, Law 78, 1935; Decree 
818 of 1936, Article 74). 

(C) Cost is the recoverable limit (Decree 
818 of 1936, Article 71). 


(D) The regulations governing deprecia- 
tion (Part I) on burden of proof, adminis- 
trative discretion, etc., apply also to the 
deduction for exhaustion (Article 74). 

(2) Oil, gas wells or other natural mix- 
tures of hydrocarbons: 


(A) Basis is a technical estimate of the 
cost of units of operation or, at the option 
of the taxpayer, a fixed percentage may be 
used (Extraordinary Decree 10 of 1950, Ar- 
ticle 3). 


(B) Cost includes: 


(1) Capitalized expenditures made for the 
acquisition of the respective concession or _ 
the net price of acquisition of the property. 

(2) Preliminary exploration, installation, 
legal and development expenses and, in 
general, all those expenses that should be 
capitalized according to accepted account- 
ing practices, with the exception of invest- 
ments made on properties for which 
deductions for depreciation are requested 
(Decree 2169 of 1950, Article 3). 


(C) Rate: 


(1) Fixed-percentage basis is 10 per cent 
of the gross annual product after deducting 
royalty (Extraordinary Decree 10 of 1950, 
Article 3; Decree 2169 of 1950, Article 7). 


(2) Unit-cost basis has an upper limit of 
20 per cent of the net income computed 
before making the deduction for depletion 
(Extraordinary Decree 10 of 1950, Article 
4; Decree 2169 of 1950, Article 9). 
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(D) Limit—Cost (Decree 2169 of 1950, 
Article 7). 

(E) Additional Allowances (Exploration). 
—A deduction is authorized to exploiters of 
petroleum or gas or other natural hydro- 
carbon mixtures, to be applied against their 
gross income, for amortization of invest- 
ments made in surface or drilling explora- 
tion carried out in discontinuous and 
independent zones. The rate cannot exceed 
5 per cent of the respective investments. 
(Extraordinary Decree 10 of 1950, Article 
5: Decree 2169 of 1950, Article 10). 


Part III. Deduction for Depreciation of 
Improvements.—In the case of mines, oil 
wells and gas wells or other natural de- 
posits and of forests, a reasonable deduc- 
tion can be made for the depreciation of 
improvements, in accordance with the spe- 
cial conditions of each case (Numeral 8, 
Law 78, 1935). 


I. Definition—A necessary and useful, 
but in no case luxurious, investment made 
exclusively for the purpose of rendering a 
property suitable for its exploitation and 
commercial benefit constitutes an improve- 
ment (Decree 818 of 1936, Article 67). 


II. Rate—(1) Immovable property, 5 
per cent; in special circumstances it can be 
10 per cent. 


(2) Movable property, 10 per cent; in 
special circumstances it can go up to 20 
per cent. 


III. Limit—Cost is the limit (Decree 818 
of 1936, Articles 62, 70, 71). 


IV. The general depreciation 


tions—tax benefit, administration, 
apply (Article 70). 


regula- 
etc.— 


Costa Rica 


Source: Courtesy of Jorge Hazera, Coun- 
selor, Embassy of Costa Rica, Washing- 
ton, D. C. 


Depreciation and Depletion—I. Definition 
and Scope-—Part One, Chapter III, Article 
8, paragraph 5 of the Ley del Impuesto sobre 
la Renta permits the Tax Office to allow a 
prudent and reasonable amount to be de- 
ducted for depreciation and depletion. 


The factors to be considered are the na- 


ture of the property and its normal wear. 
The owner must keep proper accounting 
records as required by law to qualify for 
the deduction. 


II. Real Estate——Regulations permit house- 
holders to make annual deductions for de- 
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preciation and to cover the cost of repairs 
of from 2 per cent to 6 per cent of the 
value of the house, depending on the mate- 
rials from which it is constructed. 


Dominican Republic 


Source: Courtesy of Mr. Hans Cohn, Min- 
ister Counselor, Embassy of the Domini- 
can Republic. 


Depreciation—I. Definition —Amortizations 
for reasons of wear and exhaustion and of 
losses due to disuse of the property utilized 
in the business, in conformity with the pro- 
visions of this law and its regulations, are 
deductible (Income Tax Law No. 2642 of 
December 27, 1950, Article 18(g)). 

II. Purposes for Which Property Must Be 
Used.—“Property utilized in business” (see 
above). 


III. Computation of Depreciation—(A) 
Method.—The straight-line method is uti- 


‘lized principally (Rules No. 7381 of May 16, 


1951, Article 23), but the bureau is author- 
ized to permit other systems when techni- 


cally justified or of general commercial 


application (Article 23 in fine). 

(B) Rate—The bureau has published a 
schedule of rates for the guidance of the 
taxpayer (Study on Depreciation, M1-35, 
July, 1951). Buildings are depreciated at 
rates varying from 2 per cent to 4 per cent 
depending on the materials used in con- 
struction (Income Tax Law No. 2642 of 
December 27, 1950, Article 19; see also 
Rules No. 7381 of May 16, 1951, Articles 
23-30). 

(C) Limit.—Cost (Rules No. 7381 of May 
16, 1951, Article 23). 


Republic of Honduras 


Source: Income Tax Law of Honduras; 
text in Spanish and translated by Ernesto 
Santa Marie (1950). 


Depreciation and Depletion—I. General.— 
Honduras has had an income tax only since 
1950; the code is quite basic. 


(A) Chapter 4, Article 10 C. C.: Deduct 
“the value of the depreciation of the assets 
that are the source of income, prudently 
estimated in an amount that must be ap- 
proved by the Director General.” 


(B) Chapter 4, Article 10(h): Deduct 
“amortization in a reasonable amount to 
compensate the depletion (draining away), 
wear and tear, or destruction of the prop- 
erties or other assets used in the business, 
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that are not subject to depreciation. The 
Director General will determine the deduc- 
tions that can be prudently made for this 
purpose—taking into consideration the na- 
ture, use and normal wear of the assets.” 


Note: Generally, therefore, it appears 
that there is a depreciation and depletion 
proviso on what is considered the business 
property producing the income. 


II. Nondepreciable Property—No deduc- 
tion is permitted for investments for build- 
ing and permanent improvements made to 
increase the value of any assets movable or 
immovable (Chapter IV, Article II (a)). 


Mexico 


Source: Income Tax Law and Regulations, 
published in Diario Oficial of December 
31, 1941, with all amendments up to 1951. 
Traducciones, Gante 8, Officil 44, Mexico. 


Note: This code is complicated by the fact 
that there are many “special treatment 
provisos” and also by the fact that cate- 
gories of taxpayers are set up with break- 
downs in the categories. 


Part I. Depreciation—I. Definition—No 
definition in the code; amortization is 
broken down and rates depend on (1) the 
nature of the property (2) with special 
treatment in certain cases. 


II. Purposes for Which Property Must Be 
Used.—Not articulated but, as will be de- 
veloped, general-business purposes. 


Ill. Depreciable Property—The basis of 
depreciation is a flat rate on cost; cost is 
defined in relation to the category of tax- 
payer. 

(A) Commercial, Industrial or Agricul- 
tural Concerns (Regulations Article 33).— 
Deductions are allowed on such investments 
and expenses as are made exclusively for 
the object of the business and constitute an 
investment of fixed capital: “exploration 
and drilling expenses; expenses in organi- 
zation of the business; payments for good- 
will; acquisition of copyrights, patents, 
trademarks; acquisition of land for lines of 
communication; surveys and plans; con- 
struction of dams, canals, banks and aque- 
ducts; material and labor for new lines or 
replacement; pipe lines for water or oil; 
acquisition of forest land, sand pits or 
quarries; permanent and necessary improve- 
ments to buildings whether owned by the 
taxpayer or not.” 


Regulations Article 39, II, provides an 
amortization of the investment in this cate- 


294 


gory of taxpayer on the above items of 5° 
per cent. It can be as high as 10 per cent 
if the Secretariat of Finance authorizes. It 
may be higher where the taxpayer shows 
that said investment has lost its utility for 
operation purposes through unforeseen 
causes. 


(B) Deductions are allowed for sums in- 
vested in the acquisition of movable prop- 
erty which depreciates by use, exposure to 
the elements, and work, or unproductiveness 
of operations, for example, furniture, fix- 
tures, machinery and cost of installation, 
vehicles, scientific instruments, posts, cables, 
work animals (Regulations Article 34). 


Regulations Article 39 provides an amor- 
tization of up to 10 per cent on the above 
items. It can be as high as 20 per cent. 
The depreciation allowance may be higher 
on movable property whose utility or effi- 
ciency has been lost due to unforeseen cir- 
cumstances. 


IV. Computation of Depreciation—(1) 
Amortization and depreciation shall be cal- 
culated in accordance with a fixed and con- 


stant percentage of the total investment 
(Article 35, II). 


(2) Factors—The nature of the invest- 
ment, the expense on the property in ques- 
tion, the use to which put (straight-line with 
a fixed percentage). 


_ (3) Deductions for amortization or de- 
preciation shall in all cases be computed on 
the original value of the nonredeemed in- 
vestments (Article 35, V). 


V. Special Features—(1) In addition to 
cost being includible as part of the depre- 


ciation basis, it is also allowed as a separate 
deduction (Article 39): 


(A) Cost of manufactured articles (Ar- 
ticles 26-27) includes cost of raw materials, 
foreign exchange premium, freight, trans- 
portation and haulage, labor, machinery op- 


erating expenses, insurance, 
fees, expenses of agents. 


duties and 


(B) Products of extractive industries— 
add the operational expenses, but without 
considering, in any case, exploration or drill- 
ing expenses. 


(C) Special provisions for agricultural 
cost, breeders of cattle. 


(D) Immovable property—add cost of 
materials and labor employed in new con- 
struction or improvements to the net pur- 
chase price; deduct rental for immovable 
property used for a business purpose (Ar- 
ticle 39, IV). 
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(E) Cost of maintenance is a separate 
deduction (Article 40). 


(2) Agriculturist can amortize, as can 
breeders of cattle (Articles 42, 43). 


(3) When the taxpayer does not own, 
the owner shall keep depreciation and 
amortization accounts (Article 37). 


(4) Special proviso for those engaged in 
building or acquiring realty for sale (Article 
50); can take 10 per cent per year as amor- 
tized on items set forth in Article 34. 


VI. Tax Benefit—A two-year carry-over 
of losses may be set off against the profit of 
the next succeeding year (Chapter III, (b)). 

On July 23, 1942, a decree was issued 
exempting mining exploitation operations 
from the tax established in the income tax 
law for the duration of the war. It is not 
known whether this decree has expired. 


Part II. Depletion—No special deple- 
tion proviso, but extractive industry and 
income therefrom receive special treatment. 

Companies which exploit commercially 
immovable property can amortize 5 per cent 
per annum (Article 14 (Law), Regulation 


49(f)), and it may be increased to 10 per © 


cent pursuant to Article 33. Article 33 gives 
basis (cost). Proven values of installations, 
tools and equipment having a commercial 
value are deductible (Chapter IV, Article 
2). Taxpayers whose income is drawn from 
participation in the profits of an exploiting 
concern receive special treatment in the 
form of exemption from the income tax 
(Chapter IV; Article 21). 


Panama 


Source: Income tax of the Republic of 
Panama, Tapia & Ricord; English trans- 
lation by Jorge Fabriga P., May 22, 1941, 
and amendments thereto. 


Depreciation.—“The Executive Organ 
shall prescribe, according to the case, the 
percentage of the value of property which 
may be deducted annually, in order to com- 
pensate the exhaustion, wear or destruction 
of the properties used in the production of 
income” (Chapter 1, Article 7). 


I. Definition—Exhaustion, wear or de- 
struction. 


II. Depreciable Property.—Properties used 


in the production of income.” 

III. Nondepreciable Property—Any ex- 
penses incurred in or amounts paid out for 
construction work or permanent better- 
ments made to increase the value of any 
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real or personal property (Chapter I, Ar- 
ticle 7(c)). 

IV. Reserves for Depreciation and Deple- 
tion—Such reserves are deductible (Chap- 
ter I, Article 7(d)). 


V. Tax Benefit—The general rule is that 
there is no carry-over (Article 9). 


Puerto Rico 


Source: Income Tax Act of 1924, with 
amendments to April 15, 1944. 


Part I. Depreciation—Tax is imposed 
on (1) individuals and (2) corporations and 
partnerships. 

I. Definition—“Exhaustion, wear and tear 
of property . including a reasonable 
allowance for obsolescence.” 

Applies both to individuals (Section 
16(a)(8)) and corporations and partner- 
ships (Section 32(a) (6)). 


Il. Purpose for Which Property Is Used. 
—Property used in trade or business (Sec- 
tions 16(a)(8), 32(a) (6)). 


Ill. Depreciable Property—(A) Tangible. 
—Personal property used in trade or business. 

(B) Intangible—Deductions on rents and 
royalties, copyrights, patents, trade-marks, 
etc. (Section 19(a)) and expenses and 
losses incurred in connection therewith are 
permitted (Section 19(b)). 


IV. Nondepreciable Property—No deduc- 
tion shall be allowed for any amount paid 
out for new buildings or for permanent im- 
provements made to increase the value of 
real estate (Section 17 (2)) or any amount 
expended in restoring property or in mak- 
ing good the exhaustion thereof for which 
an allowance is or has been made (Section 
17 (31)). Applies to individuals, corpora- 
tions and partnerships. 


V. Computation—Straight-Line Method.— 
The basis for determining gain or loss, de- 
pletion and depreciation is cost (Section 


7(c)). 


VI. Special \Proviso—Laws of Puerto 
Rico (1947), Act No. 346, approved May 
12, 1947 (as reported in the Vanderbilt Law 
Review (1948) ), provides for a temporary tax 
exemption (property, income, excise, license 
and municipal) to all new industry in Puerto 
Rico. It is a total tax exemption until 1959 
and then is a partial exemption for three 
years. The definition of “new industry” is 
quite broad, and by a subsequent amend- 
ment, the Puerto Rican Legislature has in- 
serted a “statement of motives” which, in 


295 





effect, promises that the legislature will 
not pass any legislation which impairs the act. 


Part II. Depletion—I. Definition—In 
the case of mines, oil and gas wells, other 
natural deposits and timber, a reasonable 
allowance is permitted to be taken for de- 
pletion and for depreciation of improve- 
ments, according to the peculiar conditions 
in each case. Such reasonable allowance in 
all cases is to be made under rules and 
regulations to be prescribed by the Treas- 
urer. Leases will be equitably apportioned 
between the lessee and lessor (Section 
16(a)(9)). The same rules apply to corpo- 
rations and partnerships (Section 32(a)(7)). 

Il. Tax Benefit—Section 9(b) allows a 
two-year carry-over of losses. 


United States 


Part I. Depreciation—I. Definition and 
Scope.—Depreciation is the gradual diminu- 
tion in the useful value of tangible property 
resulting from wear and tear and normal 
obsolescence. The term is also applied gen- 
erally to amortization of the value of in- 
tangible assets, such as copyrights, patents, 
and private contracts, such as leaseholds 
with a legal and effective life of definite 
duration. 


II. Purposes for Which Property Must Be 
Used.—The allowance is limited to property 
used in a trade or business, or property 
held for the production of income (Code 
Section 23(1)). 


III. Depreciable Property—(A) Realty.— 
Buildings used in a trade or business or 
used in the production of income, including 
apartments, banks, dwellings, factories, 
farm buildings, garages, grain elevators, 
hotels, loft buildings, machine shops, office 
buildings, stores, theaters and warehouses. 
Depreciation is also allowed with respect to 
building equipment (Bulletin F). 


(B) Tangible Personalty—Permanent tan- 
gible property, including machinery, trucks, 
office furniture and devices, and such other 
equipment of a relatively permanent nature 
used in the production or distribution of the 
taxpayer’s goods (Regulations 111, Section 
29.23(1)-2). Items of a less permanent 
character, such as drawings and models, 
may also be subject to depreciation unless 
their expected life is so short that they are 
properly taken as an expense in the year in 
which the cost is incurred (Regulations 111, 
Section 29.23(1)-8). 


(C) Intangible Property.—Patents, copy- 
rights, licenses, franchises, etc., having a 


definitely limited useful life are proper sub- 
jects of depreciation (Regulations 111, Sec- 
tion 29.23(1)-3). 

IV. Nondepreciable Property—(A) Real 
Property.—Land (apart from improvements 
or physical developments added to it), 
bodies of minerals which through a process 
of removal suffer depletion, buildings used 
by a taxpayer solely for his residence (Reg- 
ulations 111, Section 29.23(1)-2). 

(B) Tangible Personal Property.—Stock 
in trade, inventories, automobiles used for 
pleasure, personal effects or clothing unless 
used in whole or in part for business or the 
production of income, in which case a pro- 
portionate deduction is allowed (Regula- 
tions 111, Section 29.23(1)-2). 


(C) Intangible Property.—Trade-marks, 
trade names, good will, formulas, etc., have 
been held to be nondepreciable, because 
they have no limited useful life. 


V. Computation of Depreciation—(A) The 
Straight-line method of equal annual deduc- 
tions is the one most frequently used. Under 
this method the cost to be recovered is de- 
ducted in equal annual installments over the 
period of estimated life. 


(B) Cost of the property, adjusted for 
damages, additions and salvage value, is the 
usual basis for computing depreciation 
(Code Section 114(a); Regulations 111, Sec- 
tions 29.13(1)-1, 29.23(1)-4). 


(C) The rate of depreciation allowed de- 
pends not only on the prospective useful 
life of the property but also on the particu- 
lar conditions of use as reflected in the 
taxpayer’s operating policy and the ac- 
counting policy followed with respect to 
repairs, maintenance, replacements, charges 
to the capital-asset account and to the de- 
preciation reserve. The Bureau has also 
compiled a list of estimates of useful life, 
including an allowance for normal obsoles- 
cence. The estimates are based on averages 
and are set forth as a guide. 


VI. Administrative Discretion—By statute, 
the allowance for depreciation must be rea- 
sonable (Code Section 23(1)). When a de- 
duction is questioned by the Commissioner 
of Internal Revenue, the burden is on the 
taxpayer to submit evidence to overcome 
the presumption of correctness of the Com- 
missioner’s determination (Regulations 111, 
Section 29.23(1)-5). 


VII. Special Treatment of War Facilities. 
—Rapid writing-off of emergency wartime 
facilities was provided by the second rev- 
enue act of 1940. The act permitted tax- 
payers who expanded their facilities beyond 
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normal needs in order to produce for the 
war effort to amortize the extra facilities 
and to write off the value thereof over a 
60-month period. To take advantage of this 
accelerated depreciation provision the tax- 
payer procured a certificate as to the na- 
tional-defense character of the facility 
(Code Section 124). The emergency period 
terminated September 29, 1945. The Rev- 
enue Act of 1950 has enacted a similar pro- 
posal to apply to all “emergency facilities” 
constructed after December 31, 1949 (Code 
Section 124A). 


VIII. Tax-Benefit Rule—A taxpayer must 
take depreciation allowable in any year, 
even though no tax benefit results. Depre- 
ciation cannot be accumulated and held for 
use in a year which will bring the taxpayer 
the most benefit. If the taxpayer fails to 
take depreciation in any year or takes less 
depreciation than is allowable, he may not 
make up the deficiency in a later year by 
taking an increased amount (Regulations 
111, Section 29.23(1)-5; Virginian Hotel 
Corporation v. Helvering, 43-1 ustc J 9469, 
319 U. S. 523). A net operating loss for a 
taxable year which begins in 1950 or later 
can be carried back for one year, and if 
not then absorbed, it can be carried for- 
ward for five years (Code Section 215(a)). 


Part II. Depletion—I. Definition and 
Scope—In the case of mines, oil and gas 
wells, other natural deposits and timber, a 
reasonable allowance for depletion and for 
depreciation of improvements, according to 
the peculiar conditions in each case, can be 
deducted (Code Section 23(m)). Depletion 
differs from depreciation in that it is based 
upon the concept of the exhaustion of a 
natural resource, whereas depreciation is 
based upon the concept of the exhaustion 
of property used in trade or business. Both 
have the same basic concept of avoiding a 
tax on capital (Mertens, Law of Federal 
Income Taxation, Volume 4, Section 24.02). 


II. Method of Computation—(A) Percent- 
age Depletion—This is the most common 
method of computing the depletion deduc- 
tion. In practice it is based upon a given 
percentage of the income realized during 
the taxable year from the particular prop- 
erty. The percentages vary with the par- 
ticular resources. 
of oil and gas are allowed percentage deple- 
tion of 271%4 per cent of the gross income of 
the property, subject to a limitation of 50 
per cent of the net income of the property, 
whereas producers of coal, metal and sul- 
phur are limited to 5 per cent, 15 per cent 
and 23 per cent, respectively, or the gross 
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income from the property, with a further 
limitation of 50 per cent of the net income 
from the property (Code Section 114(b) (3), 
Regulations 111, Section 29.23(m)-4; Code 
Section 114(b) (4) (A), Regulations 111, Sec- 
tion 29.23(m)-5)). 


(B) Cost Method.—Cost depletion is 
based upon the cost on March 1, 1913 value 
of the particular deposit to the taxpayer. 
It is an attempt to return to the taxpayer, 
free of tax, that portion of the cost attributable 
to the amount of mineral or other nat- 
ural resource exhausted or used up in earn- 
ing the income on which he is taxed during 
a particular taxable year. 


The basis upon which depletion is allowed 
is the same as that for determining gain or 
loss upon the sale of the property. The 
depletion for a year is determined by divid- 
ing the adjusted basis by the number of 
units (for example, tons of ore) remaining 
as of the taxable year and by multiplying 
the depletion unit so determined by the 
number of units sold within the taxable 
year. 


There are a limited number of minerals 


. to which cost depletion applies exclusively. 


For most mineral deposits, the Code per- 
mits depletion to be computed either by the 
cost method or on a percentage basis, 
depending on which method will give the 
taxpayer the greater deduction. The cost- 
depletion method exclusively is utilized to 
compute the depletion deduction on timber. 


(C) Discovery Depletion—This method of 
computing the depletion allowance is ex- 
tremely limited in its application because 
of the many conditions in the law itself 
and also because of a very complex valua- 
tion problem. The basis upon which. de- 
pletion is to be computed under this method 
is the fair market value of the property at 
the date of discovery or within 30 days 
thereafter if such mines were not acquired 
as the result of purchase of a proven tract 
or lease and if the fair market value of the 
property is materially disproportionate to 
cost. At present, discovery depletion is 
limited to certain newly discovered mineral 
deposits to which percentage depletion does 
not apply. 

Where depletion is permitted on dis- 
covery value, the allowance may not exceed 
50 per cent of the net income and it is 
computed in substantially the same manner 
as cost depletion. 


III. Development Expenditures in Case of 
Oil and Gas—(A) Intangible Drilling and 
Development Costs.—These are the ex- 
penses incurred incident to and necessary 
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for the drilling of wells and the preparation 
of wells for the production of oil and gas. 
The taxpayer is given an option, exer- 
cisable in the first year in which he makes 
such expenditures, either to charge them 
off as expenses or to capitalize them and 
recover them by depreciation and depletion. 
(Regulations 111, Section 29.23(m)-16). 


(B) Tangible Capital Items.—These items 
must be capitalized. They include, for ex- 
ample, cost of structures erected at the 
well, cost of drilling tools, etc. In general, 
these items have a salvage value apart 
from the life of the well. 


(C) Expense items which are necessary 
to keep the well in operation after it has 
been completed, such as labor, fuel, repairs, 
haulage, etc., must be deducted in the year 
incurred. 


Venezuela 


Sources: (1) Venezuelan Income Tax Law, 
as published in the Official Gazette, De- 
cember 31, 1946, with amendments to 
November 12, 1948; translation by Ber- 
nardo Flores. 


(2) Regulation of the Income Tax Law 
of Venezuela, as published in the Official 
Gazette, April 26, 1949; translation by 
Dr. Mariano Arcaya. 


Note: The Venezuelan income tax is im- 
posed on categories of taxpayers. 


Chapter II.—The tax on the revenue 
from real estate capital. 


Up to 15 per cent of the cost of upkeep 
and administration of same is to be de- 
ducted (Article 7(c); Regulations Article 
44(c)). 


Chapter IV.—The tax on industrial, com- 
mercial and mining benefits. 


(A) Definition—A reasonable amount is 
deductible in order to take care of the real de- 
preciation and decreases in the value of the 
permanent assets caused by natural wear 
or deterioration due to the use of the 
elements invested in the production of the 
revenues (Article 11, Numeral 4; Regula- 
tions Article 74). 


(B) Basis—The basis is cost, when the 
asset has been purchased, or walue, if ac- 
quired gratuitously (Regulations Article 73, 
paragraph 1). 


Cost is determined as follows (Regula- 
tions Article 63): 
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(a) Merchandise and chattels for resale 
—add to price the cost of transportation 
and insurance, agents’ expenses, consular 
duties and customs (paragraph 1) ; 


(b) Products extracted from mines, quar- 
ries or hydrocarbon fields, including wild 
forests—add to the cost of raw materials 
and other materials necessary the wages, 
power, fuel, lubricants and the other ex- 
penses necessary for the operation of the 
machinery, cost of packing and others; 


(c) Expanded cost basis for realty ac- 
quired for building or resale (paragraph 4). 


(C) Method—Straight-line (Regulations 
Article 73, paragraphs 2, 4). The factor 
to be considered in ascertaining “useful life” 
is the period for which the assets may be 
used for the purpose for which they have 
been acquired, taking into consideration 
the nature of the investments, the use to 
which they are destined and the conditions 
and place in which they function. 


(D) Limit—No deduction is permitted 
after the total cost has been depreciated 
(Regulations Article 73, paragraph 3). 


(E) Tax Benefit—After calculating the 
amortization aliquots, if the taxpayer in a 
previous year has refrained from making 
a deduction or deducted a lesser amount, 
he shall not have the right to accumulate 
the deficiencies (Regulations Article 73, 
paragraph 6). There is a two-year carry- 
over provision (Article 12, d; Regulations 
Article 84). 


(F) Special Provisions on This Category. 
—Deductions may be made for the cost of 
constructions made in accordance with labor 
legislation and health disposition (Article 11, 
Numeral 8; Regulations Article 77) and 
the value of new buildings and machinery 
constructed and installed in the country 
for the purposes of obtaining an immediate 
increase in the production of articles of 
prime necessity or which transform national 
raw material (Article 11, Numeral 9; Regu- 
lations Article 78). 


Chapter V.—The tax on agricultural and 
stock-raising profits. 


Deductions, including depreciation and 
depletion, as authorized for Chapter IV (of 
the tax on industrial, commercial and mining 
benefits), in Article 11 are allowed in this 
category insofar as applicable (Chapter V, 
Article 15; Regulations Article 91). There 
is a three-year carry-over provision allowed 
to this category (Article 17; Regulations 
Article 94). 
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vd, henge MAN has by nature the right 
to possess property. ... [But] it is 
one thing to have a right to the possession 
of money and another to have a right to 
use money as one wills.”* And the privilege 
of being taxed on this money also involves 
the question of right. , 


North American Oil Consolidated operated 
a section of oil land, the legal title to which 
stood in the name of the United States. The 
government, claiming also the beneficial 
ownership, instituted a suit to oust the com- 
pany from possession. The United States 
secured the appointment of a receiver to 
supervise operations and to hold the net 
income. Money that included 1916 opera- 
tions was paid to the receiver in 1917, but 
later that year a district court dismissed the 
government’s action, and the receiver promptly 
turned the funds over to the company. 
Final appeal from that decree was not con- 
cluded till 1922. “Where,” asked the Com- 
missioner with deceptive geniality, “shall we 
put it?” “In 1916, of course,” the company 
replied, “for the money was the result of 
1916 operations, and either the receiver or 
the corporation should have reported the 
profits in that year.” “Guess again,” invited 
the Commissioner as he envisioned the war- 
taxed 1917. “You got the money in 1917 
and your company was on the cash basis, 
for the tax return so stated.” “Actually, 
that statement has not been proven,” the 
corporation retorted, “despite what the re- 
turn may have been marked, and if we were 
on the accrual method, the year is 1922, 
when the litigation was terminated.” 

On May 23, 1932, Mr. Justice Brandeis 
delivered the opinion of the Supreme Court :? 

“First. The income earned in 1916 and 
impounded by the receiver in that year was 

1 Giacchino Pecci, The Great Encyclical Let- 
ters of Pope Leo XIII (New York, Benzinger 
Brothers, 1903), pp. 210, 221. 


2 North American Oil Consolidated v. Burnet, 
3 ustc { 943, 286 U. S. 417 (1932). 
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not taxable to him, because he was the 
receiver of only a part of the properties 
operated by the company. Under 13 (c) of 
the Revenue Act of 1916 receivers who ‘are 
operating the property or business of cor- 
porations’ were obliged to make returns ‘of 
net income as and for such corporations,’ 
and ‘any income tax due’ was to be ‘assessed 
and collected in the same manner as if 
assessed directly against the organization of 
whose business or properties they have 
custody and control’, . . . The language of 


the section contemplates a substitution of 


the receiver for the corporation; and there 
can be such substitution only when the 
receiver is in complete control of the 
properties and business of the corporation. 
Moreover, there is no provision for the con- 
solidation of the return of a receiver of part 
of a corporation’s property or business with 
the return of the corporation itself. It may not 
be assumed that Congress intended to re- 
quire the filing of two separate returns for 
the same year, each covering only a part 
of the corporate income, without making 
provision for consolidation so that the tax 
could be based upon the income as a whole. 

“Second. The net profits were not taxable 
to the company as income of 1916, For the 
company was not required in 1916 to report 
as income an amount which it might never 
receive. See Burnet v. Logan, 283 U. S. 404. 
. . 2 Compare Lucas v. American Code Co., 
280 U. S. 445. . . .* There was no con- 
structive receipt of the profits by the com- 
pany in that year, because at no time during 
the year was there a right in the company 
to demand that the receiver pay over the 


. money. Throughout 1916 it was uncertain 


who would be declared entitled to the 
profits. It was not until 1917 when the 
3See ‘‘Tax Classics,’’ XXVIII, TAaxes—The 
Tax Magazine, April, 1950. p. 377. 


4See ‘‘Tax Classics,’’ XLII, TAxES—The Tax 
Magazine, June, 1951, p. 490. 
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District Court entered a final decree vacat- 
ing the receivership and dismissing the bill, 
that the company became entitled to receive 
the money. Nor is it material, for the pur- 
poses of this case, whether the company’s 
return was filed on the cash receipts and 
disbursements basis, or on the accrual basis. 
In neither event was it taxable in 1916 on 
account of income which it had not yet 
received and which it might never receive. 


“Third. The net profits earned by the 
property in 1916 were not income of the 
year 1922—the year in which the litigation 
with the Government was finally terminated. 
They became income of the company in 
1917, when it first became entitled to them 
and when it actually received them. If a 
taxpayer receives earnings under a claim of 
right and without restriction as to its dis- 
position, he has received income which he 
is required to return, even though it may 
still be claimed that he is not entitled to 
retain the money, and even though he may 
still be adjudged liable to restore its equiv- 
alent. . . . If in 1922 the Government had 
prevailed, and the company had been obliged 
to refund the profits received in 1917, it 
would have been entitled to a deduction 
from the profits of 1922, not from those of 
any earlier year.” 


66" IY HE North American Oil case . . . stands 

for the proposition that when the right 
to money is litigated income will be taxed 
according to the cash receipts and disburse- 
ments basis regardless of which basis the 
taxpayer uses.”* “This is taxation of gross 
income with a vengeance. It means 
that when [the money is] paid back later 
to the rightful owner, the temporary cus- 
todian may have paid a tax in a year when 
he was taxable and it is cold comfort for 
him to be told that he can deduct the repay- 
ment as a loss when he has no taxable 
income.” ° 


A corporation paid salaries to its officer- 
stockholders, portions of which payments 
were subsequently disallowed as excessive. 
This created a deficit that was wiped out 
when the officers made proportionate resti- 
tution to the company. They were taxable 
on the full salaries in the year of receipt. 
“The ‘claim of right’ rule has been stated in 
North American Oil Consolidated v. Burnet. 


5John J. L. Goldstone, ‘‘Aspects of Recog- 
nition of Taxable Income upon the Accrual 
Basis,’’ TAxXES—The Tax Magazine, September, 
1934, p. 508. 

® Robert H. Montgomery, ‘‘Accounting and the 
Concept of Income,’’ Lectures on Taxation, 
Columbia University Symposium, 1932 (Chicago, 
Commerce Clearing House, Inc., 1933), p. 55. 


The facts here are strictly in accord 
with the principles laid down in” that case." 
An individual received and reported a bonus, 
but as a result of subsequent litigation in 
a state court, the bonus was found to have 
been incorrectly computed and he later had 
to return a part of it. But he could not 
recompute his tax for the year of receipt. 
“In the North American Oil case we said: 
‘If a taxpayer receives earnings under a 
claim of right and without restriction as to 
its disposition, he has received income which 
he is required to return, even though it may 
still be claimed that he is not entitled to 
retain the money, and even though he may 
still be adjudged liable to restore its equiv- 
alent’. . . . Nothing in this language per- 
mits an exception merely because a taxpayer 
is ‘mistaken’ as to the validity of his claim.” *® 


Similar was the situation where stock- 
holders received a dividend which they 
repaid the following year when the corpora- 
tion requested reimbursement. It seems that 
the directors had authorized payment by 
mistake while under the erroneous impres- 
sion that the company, as a personal-service 
corporation, was not liable for federal taxes. 
The question “is set at rest by the opinion 
of Mr. Justice Black for the court in ‘Untied 
States of America, petitioner, v. Ellis R. Lewis’. 
: Fine spun twines of law have been 
woven eloquently into language, but a care- 
ful analysis of the facts and law brings you 
back in to the same place where you went 
out, the ‘claim of right’ interpretation of 
tax laws.”® 


CORPORATION paid dividends despite 

a debenture proviso that no cash divi- 
dends would be paid. Subsequently, after 
the indenture trustee notified the corpora- 
tion that this was a violation, the dividend 
was rescinded, the sole stockholder making 
repayment. He was taxed in the year of 


receipt. “Though . . . the [stock- 
holder’s] claim of right to receive the divi- 
dends was a mistaken one it was not 
entirely baseless nor, so far as appears, due 
to any ignorance of the indenture provisions. 
But even though it now be conceded 
that the [stockholder] could have 
been charged as a constructive trustee, the 
claim of right under which it did receive 
‘Fleischer v. Commissioner, CCH Dec. 
14,929(M), 4 TCM 1142, aff’d 47-1 vustc { 9102, 
158 F. (2d) 42 (CCA-8, 1946). 
8U. 8. v. Lewis, 51-1 ustc J 9211, 340 U. S. 390. 


® Barnhardt v. U. 8., 51-2 ustc § 9396, 98 F. 
Supp. 552 (DC N. C.). 
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the dividends and hold them as its own 
until some time . [later] is enough to 
make them income to the trustee for tax 
purposes in the year of their receipt. . . 
See . North American Oil Consolidated 
v. Burnet. +‘ 


But the rule did not apply to a trustee’s 
distribution of income to a larger extent 
than earned, where a probate court ordered 
the beneficiaries to return the excess por- 
tion. The beneficiaries did not receive tax- 
able income in the year of receipt. The 
Commissioner, observed Mr. Justice Rob- 
erts, “relies on North American Oil Con- 
solidated v. Burnet. . . . That case, however, 
involved the receipt of income in 1917 
through a money award of a court. An 
appeal was taken and the award was not 
confirmed by the appellate court until 1922. 
The taxpayer’s claim that the possibility 
of reversal shifted the income to the later 
year was overruled.” ™ 


An association was taxed on the full re- 
ceipts of moneys for services to its members, 
even though unexpended amounts might be 
returned to the members. “The Supreme 
Court in the North American Oil case clearly 
stated that earnings which otherwise meet 
the test as taxable, remain taxable although 
the recipient claims he is not entitled to 
them and may be adjudged liable to return 
their equivalent. . . . Neither the equation 
for distribution nor the provision that share- 
holders who withdraw from the Association 
would receive nothing imposed a limitation 
on corporate use. In fact, under the latter 
provisions it was possible that shareholders 
would receive a distribution which would be 
proportionately larger or smaller than their 
proportionate contributions since original 
shareholders could withdraw or new ones 
enter the Association.” ” 


But where moneys were received under 
a contract calling for their expenditure, un- 
expended balances in one particular year 
were not taxable. A manufacturer agreed 
to set aside a certain amount per unit sold 
to his. wholesale customers for national ad- 
vertising. These amounts were no “part of 
the purchase price. They did not, 


1 St. Regis Paper Company v. Higgins, 46-2 
ustc J 9383, 157 F. (2d) 884 (CCA-2). 

11Freuler v. Helvering, 4 ustc § 1213, 291 
U.S. 35 (1934). 

122 Clay Sewer Pipe Association, Inc. v. Com- 
missioner, 43-2 ustc { 9675, 139 F. (2d) 130 
(CCA-3). 

13 Seven-Up Company, CCH Dec. 17,656, 14 TC 
965 (1950). 

14 Commissioner v. Turney, 36-1 ustc J 9167, 82 
F. (2d) 661 (CCA-5). 
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therefore, constitute earnings received by 
. . « [the manufacturer] under a claim of 
right and without restriction as to disposi- 
tion, which . . . [the manufacturer] would 
have had to include in its gross income 
under the rule laid down by North American 
Oil Consolidated v. Burnet. . . .”™ 


Partially allocable receipts may be segre- 
gated. By statute, a taxpayer was obliged 
to turn over to the State of Texas 50 per 
cent of the proceeds of any land in which 
the state had subsurface rights. Only half 
of the income received from a lessee could 
be taxed. “The instant case is unlike the 
case of North American Oil Co. [sic] v. 
Burnet and other similar cases, in 
that in each of those cases the tax-payer’s 
right to the money in question was unde- 
termined at the time he received it, while 
in the instant case when the tax-payer re- 
ceived the bonus money the State’s right 
to one-half of that bonus money was not 
subject to be disputed.” ** In considering 
the status of a dividend declared by a 
corporation in one year and rescinded in the 
next, where the Commissioner sought to 
tax the stockholder in the year of original 


.receipt, the court noted the North American 


Oil decision and said (with a glance at the 
previously-described case): “The decision 
in Commissioner v. Turney . . . is, perhaps, 
contra, but that case was by a divided court, 
was based upon an interpretation of a Texas 
statute, is thereby distinguished from the 
Burnet case, and runs counter to the clear 
weight of authority.” * 


HE REMOTENESS of the contingency 
may be significant. A corporation made 
contributions to an employees’ stock-purchase 
plan, the company to get part of its con- 
tribution back if anyone’s employment termi- 
nated for cause. Deduction was allowed in 
full in the year of contribution. “In North 
American Oil Consolidated v. Burnet 
the possibility of reversal of the decree 
under which the payment had been made, 
did not suspend it as a charge, though it 
was not such until decree in the district 
court. At all events, it seems to us 
15 ‘Although such names as Reinecke, Lucas, 


Burnet, and Helvering have become part of the 
household jargon‘ of taxation, one still occa- 


* sionally encounters the unfortunate practice of 


reference to ‘The Helvering case’. Less diffi- 
culty is occasioned by ‘The Rothensies case’, 
but most lawyers do or should know better.’’ 
C. A. Peairs, Jr., ‘‘General Principles of Taxa- 
tion: An Initial Survey,’’ Tax Law Review, 
May, 1951, p. 486. 

16 Knight Newspapers, Inc. v. Commissioner, 
44-2 ustc { 9417, 143 F. (2d) 1007 (CCA-6). 


301 





that the condition here was too remote to 
be considered; practically the taxpayer had 
only a remote chance to regain what it paid, 
and taxation, we are told,” is a practical 
matter.” A distiller had to include in the 
taxable year’s sales the amounts which buy- 
ers had agreed to pay as production tax 
reimbursement and as storage charges, al- 
though these amounts were only payable 
upon withdrawal of the whiskey. “Tax 
cases must be reasoned through with practi- 
cality. It would seem almost certain that 
the owners of all warehoused whiskey upon 
which [the distiller] paid the pro- 
duction tax . will present their 
warehouse receipts and pay all required 
charges, including the production tax and 
the storage charges, in order to withdraw 
their whiskey from the warehouse. The 
excess value of the whiskey over the pro- 
duction tax and all other liens would seem, 
for all practical purposes, to assure such 
action.” * 


Litigation may involve the claim of right. 
Pending the outcome of a suit to establish 
title to land, the property was impounded 
by a state court, and a receiver was ap- 
pointed. The receiver collected fees in one 
year which, in the following year, were 
turned over to the party recognized by the 
Arkansas Supreme Court at that time. 
“There could be no receipt of the gains from 
the transaction prior to that time, because 
until then there was no right in . [the 
ultimate owner-taxpayer] to demand that 
the receiver pay over the money. North 
American Oil Co. [sic] v. Burnet. . . . In 
that year it constituted taxable income 
whether the return is made on the cash re- 
ceipts or accrual basis of accounting.” *” A 
corporation received half a million dollars 
under a state-court judgment. Three years 
later a higher court ordered repayment. 
Still later the amount was compromised out 
of court. It was taxable in the year of 
original receipt. “The . [corporation] 
seeks to distinguish the case at bar from 
North American Oil Consolidated v. Burnet, 
supra, by the claim that under the California 


17 Presumably the court had in mind Mr. Jus- 
tice McReynold’s observation that ‘‘taxation is 
an intensely practical matter. .. .’’ Farmers 
Loan & Trust Company v. Minnesota, 280 U. S. 
204 (1930). 

18 General Outdoor Advertising Company, Inc. 
v. Helvering, 37-1 ustc { 9290, 89 F. (2d) 882 
(CCA-2). 

19 Franklin County Distilling Company, Inc. 
v. Commissioner, 42-1 ustc { 9278, 125 F. (2d) 
800 (CCA-6). 
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law, the fund collected by the judgment 
creditor is a trust fund in the hands of the 
judgment creditor until the appeal is dis- 
posed of. . . . Weconclude that under the 
law of California, as interpreted by the 
Supreme Court of the State, the . . . [cor- 
poration] was the absolute owner of the 
money paid to it and that it was part of its 
taxable income.” ™ 


si RANSFEREE liability may be involved. 
The stockholders of a liquidated corpora- 
tion were permitted to deduct as ordinary 
expense their pro-rata part of a corporate 
tax deficiency assessed against them.” “The 
court there, relying on North American Oil 
Consolidated Co. [sic] v. Burnet, . . . rested 


its decision on what has been called ‘the 
theory of the single year as a unit of taxa- 
tion’ and the resultant principle that a tax 
return for a previous year may not be re- 
opened to reflect a subsequent fact.” * 


A probate court allowed payment to an 
executrix and a check was drawn. Actually, 
it was not paid, pending federal audit of 
the estate, but she was taxed. “It is well 
established that income which is set 
apart for a taxpayer and can be drawn upon 
by him at any time is subject to tax, al- 
though not actually reduced to possession 


in that year. North American Oil v. Burnet 
99 24 


Advance payments under a 99-year lease 
were taxable when received. “If a taxpayer 
receives earnings upon property under a 
claim of right and without restriction as to 
its disposition, he has received income for 
which he is required to account. North 
American Oil v. Burnet . .”* Similarly 
taxed was an advance rental, to be applied 
against the last five months of a lease. “In 
view of the fact that this particular court 
of appeals many years ago was a pioneer 
in the establishment of the claim of right 
doctrine, subséquently affirmed: by the Su- 
preme Court, and has steadfastly adhered 
to the principle so well expressed by Mr. 
Justice Brandeis, we see no occasion for 


2 Umsted v. Commissioner, 1934 CCH Stand- 
ard Federal Tax Reports {| 9358, 72 F. (2d) 328 
(CCA-8). 

21 Commissioner v. Alamitos Land Company, 
40-2 ustc { 9523, 112 F. (2d) 648 (CCA-9). 

22 Commissioner v. Switlik, 50-2 ustc { 9446, 
184 F. (2d) 299 (CA-3). 

23 Commissioner v. Bauer, 
(CA-2). 

24 Anderson v. Bowers, 48-2 ustc { 9414, 170 
F. (2d) 676 (CA-4). 

% Renwick v. U. S., 37-1 ustc $9010, 87 F. 
(2d) 123 (CCA-7, 1936). 
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elaboration by discussing and distinguishing 
the cases which have been cited . 

But a landlord may not have to report 
his receipt from his tenant of the equivalent 
of a year’s rent. “The case of North Ameri- 
can Oil Consolidated v. Burnet . . . has no 
application, for the recipient of the money 
there claimed it was fully his, he acknowl- 
edged no right in another, and the holding 
was that a contrary claim by that other 
which might prove good would not prevent 
the receipt of the money being present 
income We have merely to con- 
strue the written lease to ascertain the 
intended status of the [payment]; 
and we think the intention was that it stand 
as a security for the lessee’s performance 
in all respects of the lease . . . .”™ 


Arenas FIRM that was going 
out of business transferred its accounts 
to another broker under an agreement call- 
ing for the latter to pay 25 per cent of the 
commissions received from the accounts 
transferred. The retiring firm, on the ac- 
crual basis, reported its share of the com- 
missions in the year following the transfer, 
and the court agreed. Payments were con- 
tingent under the agreement terms, 
“the sum under discussion did not accrue 
until [the year of payment] because 
the firm did not become entitled to it until 
that year. North American Oil Consolidated 
o Sweet... ** 


Illinois allowed a 2 per cent collection fee 
to buyers who were obliged to withhold a 
state tax on purchases of oil from Illinois 
operators, but the law was held to be un- 
constitutional. —The Commissioner could not 
tax the buyer on his fee in the year of its 
receipt. “The statement of the Supreme 
Court in the North American Oil case, supra, 
that if a taxpayer receives earnings under 
a claim of right and without restriction as 
to its disposition, he has received income, 
clearly implies that if a taxpayer receives 
amounts without any claim of right and 
under compulsion of law to receive them, 
although over his objection, he has not 
received income ... .”™ 


The president of an oil company had cer- 
tain transactions with his corporation, and 
he took his alleged profit in bonds. When 


26 Gilken Corporation v. Commissioner, 49-2 
ustc f 9342, 176 F. (2d) 141 (CA-6). 

27 Clinton Hotel Realty Corporation v. Com- 
missioner, 42-2 ustc { 9559, 128 F. (2d) 968 
(CCA-5). 

*% Cassatt v. Commissioner, 43-2 ustc {| 9579, 
137 F. (2d) 745 (CCA-3)._ 
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and 


the Senate began an investigation of the 
transaction, he left for sunny France, first 
turning the securities over to his son’s cus- 
tody. Though the bonds subsequently were 
returned to the corporation, receipt was 
taxed to the president as of the time he had 
gotten them. “It would be intolerable that 
the tax must be assessed against both the 
putative tort feasor and the claimant; collec- 
tion of the revenue cannot be delayed, nor 
should the Treasury be compelled to decide 
when a possessor’s claims are without legal 
warrant. If he holds with claim of right, he 
should be taxable as an owner, regardless 
of any infirmity of his title . . . .”™ 


“Give to every other human being every 
right that you claim for yourself.”" But 
the colonel always was an iconoclast. Re- 
linquishment of these claimed rights would 
utterly destroy the fabric of the North Amer- 


ican Oil doctrine. 


22 Sohio Corporation v. Commissioner, 47-2 ustc 
f| 9338, 163 F. (2d) 590 (CA of D. C.). 
30 National City Bank of New York v. Hel- 


vering, 38-2 ustc § 9425, 98 F. (2d) 93 (CCA-2). 

31 Robert G. Ingersoll in The Limitations of 
Toleration. A Discussion Before the Nineteenth 
Century Club, of New York City. (New York, 
The Truth Seeker Company, 1839), p. 43. 
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Books ... 


Big Regulations for Little Business 


Retailers Manual of Taxes and Regulations. 
Edited by Gladys M. Kiernan, Arthur Pite 
and William C. Johnson. Institute of Dis- 
tribution, Inc., 25 West 43rd Street, New 
York 18, New York. 1952. 244 pages. 
$7.50. 


This is the eleventh edition of the Retailers 
Manual of Taxes and Regulations. Its pur- 
pose is to provide retailers with a compre- 
hensive, but simple, digest.of the significant 
provisions of all federal and state laws that 
concern general retailing—federal and state 
sales, occupational and excise taxes—state 
chain-store taxes—state business and occu- 
pational restrictions—federal and state trade 
practice regulations. The book is housed in 
an 8Y by 11, three-ring binder; the informa- 
tion is listed in chart form by states. It is 
an indispensable guide for variety stores. 


When to Buy New Machinery 


Mapi Replacement Manual. Machinery & 
Allied Products Institute, 120 South LaSalle 
Street, Chicago 3, TIllinois. 1950. 75 
pages. $4. 


Some time ago the institute prepared a 
book entitled Dynamic Equipment Policy, 
which was an extended analysis developing 
the underlying theory and principles dealing 
with the deterioration and obsolescence of 
equipment. 


This manual is a practical guide to the 
procedures and principles developed in the 
extended volume. It discusses and explains 
a formula (the Mapi formula) which takes 
much of the guesswork out of the decision 
to replace or not to replace equipment. 
The formula provides reliable techniques 
for determining when equipment is eco- 
nomically replaceable, and it also provides 
an organizational setup to insure that man- 
agement is apprised promptly and fully of 
developing re-equipment opportunities. 


Lawful Ukase 


Administrative Agencies and the Courts. 
Frank E. Cooper. University of Michigan 
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School of Law, University of Michigan 
Press, Ann Arbor, Michigan. 1951. 470 
pages. $5. 

The increasing use of administrative agen- 
cies in our legal system makes this ex- 
position of the judicial procedures which 
have been imposed upon administrative 
interpretation by judicial decision an im- 
portant book. However much scholars 
may deplore the increased use of adminis- 
trative agencies in our legal system, it must 
be recognized that these agencies are sub- 
ject to judicial control. This is in contrast 
to the operation of this branch of law in 
other countries, but this American charac- 
teristic of judicial review and control of 
administrative agencies means that this 
government remains a government of law 
rather than of men. 


The purpose of the volume is an examina- 
tion of the relationship between administra- 
tive agencies and the courts. This examination 
follows four paths: (1) constitutional 
limitation on the Melegation of powers, (2) 
procedural requirement where agents exer- 
cise judicial powers, (3) procedural and 
substantive requirements in connection with 
rule-making activities and (4) methods and 
scope of judicial review. 


This is one of the series in Michigan 
Legal Studies, of which Hessel E. Yntema 
is editor. 


Law Through the Ages 


Readings in Jurisprudence and Legal 
Philosophy. Morris R. Cohen and Felix S. 
Cohen. Prentice-Hall, Inc., 70 Fifth Avenue, 
New York 11, New York. 1951. 944 pages. 
$8.50. 


This large volume is designed not only 
for browsing but also as a course text and 
as a beginner’s introduction to the main 
currents of legal thought. It contains se- 
lective readings from what has been written 
in this field from earliest times. The select- 
ing is of itself a difficult task but it has 
been accomplished with objectivity. 


Felix S. Cohen, the author who finished 
the book, cites this couplet as his inspiration 
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to complete it: “The day is short and the 
task is great. It is not incumbent upon 
thee to complete the whole work but neither 
art thou free to neglect it.” Any beginner 
of the-study of law might be well repaid by 
reflection upon this couplet. Law is a broad 
field with roots as deep in history as banish- 
ment from the Garden of Eden. It is not 
incumbent upon the beginner to know all 
but neither is he free to neglect theory for 
practical application and use of law. 


Some aspects of present-day problems 
have been contemplated by: great minds of 
the past, or probably a better way to say 
it is that great minds of the past have re- 
flected on and offered conclusions on prob- 
lems now in modern dress which were 
presented in counterpart in their days. 


The author calls part one legal institu- 
tions. These are the laws of property and 
contract, torts and liability and crime and 
punishment. Part two contains abstracts 
bearing on the general theory of law. Part 
three compares law with general philosophy, 
and part four (the last) compares law with 
the social sciences. 


Many familiar figures are met throughout 


the four parts of the book—Grotius, Black-: 


stone, Bentham, Locke, Kant, Hegel, 
Holmes, Pound, Maine, Polloch, Wigmore, 
Aristotle, Cicero, Hobbes, Aquinas, Savigny, 
Radin, Cardozo, Frankfurter and many 
others. 


Framework for Political Inquiry 
Power and Society. Harold D. Lasswell and 


Abraham Kaplan. Yale University Press, 
New Haven, Connecticut. 1950. 295 pages. #4. 


This is a book of political theory, not an 
analysis of the contemporary or impending 
political situation. So it is not a guide for 
political actions; rather the book is an at- 
tempt to formulate the basic concepts and 
hypotheses of political science. It contains 
no elaborations of political doctrine, of what 
the state and society ought to be. 

Harold D. Lasswell, political scientist, is 
a member of the Yale law faculty. Abra- 
ham Kaplan, philosopher, teaches at the 
University of California in Los Angeles. 

This book is a little heavy for the ordi- 
nary reader. 


ARTICLES 


Tax Order Changeth ... A lecturer in 
taxation in Dickinson’s law school—and 
frequent contributor to TAXES—cites treat- 
ment of powers of appointment for federal 
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‘income might be subject. 


estate and gift tax as the current example 
of the federal tax law’s susceptibility to 
change. His article analyzes the Powers 
of Appointment Act of 1951, most recent 
modification of the subject—Polisher, “The 
1951 Powers of Appointment Act—Its Fed- 
eral Estate Tax and Gift Tax Implications,” 
Dickinson Law Review, October, 1951. 


The author of another article on the 1951 
Statute believes that the great majority of 
lawyers throughout the United States will 
find the recent amendments of the Code 
sections governing general powers of ap- 
pointment an improvement in most situa- 
tions over those enacted in 1942. He 
summarizes the general plan embodied in 
the act.—Craven, “Powers of Appointment 
Act of 1951,” Harvard Law Review, Novem- 
ber, 1951. 


Reorganizations . .. The business-purpose 
doctrine in tax-free reorganizations refers 
to three separate tests: the permanence 
test, the tax-saving test and the corporate- 
benefit test. Citing the Gregory case, one 
writer notes that this transaction—which 
gave rise to all three—“would fall afoul of 
each of them.” He is a member of the 
New York bar.—Michaelson, “ ‘Business 
Purpose’ and Tax-Free Reorganization,” 
Yale Law Journal, January, 1952. 


Corporate Liquidation . . . Code Section 
112 (b) (7) permits stockholders of a cor- 
poration to file an election whereby recog- 
nition of part or all of their gain, upon a 
corporate liquidation, can be postponed 
until they later dispose of the distributed 
property. The section is discussed, with 
particular emphasis on the Timken, Jemison 
and Wood cases—Eaton, “Liquidation 
Under Section 112 (b) (7),” Virginia Law 
Review, January, 1952. 


American Businessmen and Foreign Ven- 
tures ... A New York City attorney points 
out that the income tax burdens of Ameri- 
cans seeking to engage in new businesses 
outside the United States may present a 
very complex picture. Tax burdens vary 
according. to the legal form in which the 
business is to be conducted, the particular 
area from which the income would be de- 
rived and the foreign taxes to which such 
Possibilities in- 
herent in the various situations which might 
be encountered are weighed, with special 
emphasis on new business ventures in pos- 
sessions of the United States and of Great 
Britain and a discussion of tax exemptions 
for Western Hemisphere Trade Corpora- 
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tions.—Lyons, “Private Investment Abroad 
and the Federal Income Tax,” Virginia Law 
Review, November, 1951. 


Family Partnership Feud—What Next? 
. .. Commenting on statutory changes em- 
braced in Section 340 of the Revenue Bill 
of 1951, dealing with family partnerships, a 
Philadelphia attorney warns that it is 
“rather manifest that family partnership 
problems are not ended.” He remarks that 
there is the matter of determination of 
whether or not capital is a material income- 
producing factor and the effect to be given 
a negative determination; there are prob- 
lems as to when income should be reallo- 
cated and the practical bases on which such 
reallocations are to be made; there are ques- 
tions relating to the retrospective effect of 
the legislation ——Packel, “The Next Inning 
of Family Partnerships,” University of Penn- 
sylvania Law Review, November, 1951. 


Gift for the Minor... A recent law re- 
view article carries a reminder that “as tax 
history clearly records, there is always the 
risk that if ... the gift for the minor is 
in excess of his immediate needs, some 
flavor of future enjoyment is necessarily 
injected into the case.” The author notes, 
too, the fact that where there is any im- 
pediment, however arising, to the imme- 
diate and actual use of the gift by the minor 
donee, the Commissioner has, in the Su- 
preme Court, been singularly successful in 
securing disallowance of the exclusion.— 
Shattuck, “A Practical Consideration of 
Some of the Legal and Tax Problems In- 
herent in Gifts to Minors,” Boston Univer- 
sity Law Review, November, 1951. 


Last-In, First-Out ... Adoption of the 
LIFO method and the necessity of adher- 
ence to it absent permission of the Com- 
missioner to change to another method are 
topics discussed in a professional account- 
ing publication. Tax technicalities are out- 
lined in some detail by a New York CPA. 
He discusses methods of computation, in- 
voluntary liquidations and claims for re- 
fund.—Budik, “Technical Tax Aspects of 
LIFO,” New York Certified Public Account- 
ant, November, 1951. 


Code Section 115 (g) ... A Washington, 
D. C. attorney proposes a new Section 
115 (g) to bring a greater measure of cer- 
tainty into the subject of “distributions es- 
sentially equivalent to a dividend” in stock 
redemptions. His proposal would involve a 
greater degree of specificity, in order to 
draw a clearer and sharper line between 
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dividend and nondividend treatment.—Nolan, 
“The Uncertain Tax Treatment of Stock 
Redemptions: A _ Legislative Proposal,” 


Harvard Law Review, December, 1951. 


Death and Taxes . . . Some of the ques- 
tions growing out of the federal tax respon- 
sibilities of an executor are answered in a 
recent article appearing in a fiduciaries’ 
journal. What notices must be filed? What 
penalties and provisions are made for the 
federal estate tax return (Form 796) ? These 
queries, among others, are answeréd com- 
prehensively by its author. 


The article cautions: “In preparing the 
estate tax return, one of the most important 
problems is choosing the appropriate valua- 
tion date and sustaining the valuation that 
is most advantageous: to the estate. The 
selection of the date is particularly burden- 
some upon an executor in those cases in 
which the estate has oil and gas properties. 
Their value can change overnight.”—Collie, 
“Tax Responsibilities of Executors,” Trusts 
and Estates, October, 1951. 


“Mr, Collector, I Have a Problem” ... 
The federal tax lien, which may pose a 
problem in any proceeding under the Bank- 
ruptcy Act, is studied by an attorney in the 
Claims Division, Office of the Chief Counsel 
of the Internal Revenue Bureau. Attach- 
ment of the lien on property, both real and 
personal, and problems concerning its re- 
moval are under ‘discussion. 


The article was derived from an address 
delivered before the Detroit Conference of 
the National Association of Referees in 
Bankruptcy last August 20. It has been 
published in the association’s monthly mag- 
azine.—Feigenbaum, “Tax Problems,” Journal 
of the National Association of Referees in 
Bankruptcy, October, 1951. 


FTC v. Congress . . . According to the 
author, the Federal Trade Commission, cre- 
ated to help businessmen understand the 
antitrust laws as passed by Congress, has 
tried to impose on the people an economic 
philosophy contrary to the expressed will 
of Congress.—Simon, “The Case Against 
the Federal Trade Commission,” University 
of Chicago Law Review, Winter, 1952. 


Does the Organization Protest Too 
Much? . .. The author notes the char- 
acteristic of the principal delegations in the 
United Nations to elaborate legal justifica- 
tions for their positions in presenting their 
stands on political, economic and trustee- 
ship questions—Jacob, “The Legality of 
United Nations Actions,” University of 
Pittsburgh Law Review, Fall, 1951. 
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Tearing a Page from the Federal Book 
This article lists the states which 
have accepted the rules of federal civil pro- 
cedure, either im toto or in part, and notes 
that “most of the states have been lagging 
behind and have not improved or 
simplified their procedure to the extent to 
which this has been accomplished in the 
federal courts.”—Holtzoff, “Federal Civil 
Procedure—A Challenge to the States,” 
Kentucky Law Journal, November, 1951. 


Crying for Solution: The Problem of 
Organized Crime . . . Author King sums 
up the findings of the Kefauver Committee, 
expressing disappointment with its recom- 
mending action, placing the burden of 
remedy on state and local agencies, “with 
repeated attempts to disavow federal re- 
sponsibility altogether.”"—King, “The Con- 
trol of Organized Crime in America,” Stan- 
ford Law Review, December, 1951. 


Another: article on organized crime is 
written by the governor of a state which 
was one of the committee’s focal targets— 
Illinois. He recommends less burden on 
the state police and closer responsibility for 
the city and county.—Stevenson, “Organ- 
ized Crime 
Problem for the People,” American Bar 
Association Journal, January, 1952. 


When Property Belongs to the State... 
Embezzlement assumes a greater degree of 
criminality in a state where property is 
nationalized than it does under other forms 


and Law Enforcement: A 


of government. In the U. S. S. R. some of the 
highest penalties prescribed by the Soviet 
criminal code apply against the embezzler. 
—Hazard, “Soviet Socialism and Embezzle- 
ment,” Washington Law Review, November, 
1951. 

Rendering to All Their Dues . . . Since 
the days of the canon-law notion of a “just 
price,” the concept of a fair return has been 
a problem for concern. The chief of the 
cost-finding section of the Interstate Com- 
merce Commission examines the history of 
regulation, noting that economists and 
courts alike have recognized that invest- 
ment is not the only criterion involved in 
computation of a fair return —Towne, “The 
Problem of a Fair Return,” 7. C. C. Practi- 
tioners’ Journal, January, 1952. 


Problem of Social Control . . . Estab- 
lishment by Congress of the Atomic Energy 
Commission to supervise atomic develop- 
ment as a federal monopoly created a 
unique situation. A five-year appraisal of 
the commission has been written by a New 
York. attorney—Newman, “The Atomic 
Energy Industry: An Experiment in Hybridi- 
zation,” Yale Law Journal, December, 1951. 


‘Trial Court Fact Finding . .. Judge 
Frank discusses the importance today of 
publicizing the almost completely neglected 
need to ethicize the process of finding facts 
in our trial courts.—Frank, “ ‘Short of Sick- 
ness and Death’: A Study of Moral Respon- 
sibility in Legal Criticism,” New York 
University Law Review, October, 1951. 


INTERNATIONAL TAX CONVENTIONS—Continued from page 273 


Senate Committee Conclusions 


In its conclusions the Senate Committee 
on Foreign Relations stated that it carefully 
considered the suggestions that were made 
by witnesses, including the representative of 
the National Foreign Trade Council at the 
hearings on April 12 and 13, 1951,.* and as 
a result incorporated the previously men- 
tioned reservations and understandings in 
the resolutions of ratification. 


After urging the Senate to give its advice 
and consent to ratification of the pending 


8 Hearings before a Senate subcommittee on 
foreign relations, 82d Cong., 1st Sess. (1951); 
On Executive O, 80th Cong., 1st Sess.; on 
Executive FF, 80th Cong., 1st Sess.; on Execu- 
tive J, 80th Cong., 2d Sess.; on Executive Q, 
8lst Cong., 1st Sess.; on Executive R, 81st 
Cong., ist Sess.; on Executive E, 8ist Cong., 
2d Sess.; on Executive F, 81st Cong., 2d Sess.; 
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conventions, the committee expressed the 
hope that its report would assist the repre- 
sentatives of the executive branch in their 
negotiation of similar conventions in the fu- 
ture.” This statement evidently alludes to, 
inter alia, the restrictions imposed on the 
collection-assistance provisions in the con- 
ventions and is probably predicated on the 
statement contained therein: 

“As a general rule, it is not believed wise 
to have one government collect the taxes 
which are due to another government.” ® 


[The End] 


on Executive K, 8ist Cong., 2d Sess.; on Execu- 
tive L, 8list Cong., 2d Sess.; on Executive R, 
8ist Cong., 2d Sess.; on Executive S, 81st 
Cong., 2d Sess.; on Executive T, 81st Cong., 
2d Sess.; on Executive U, 81st Cong., 2d Sess. 
3° Footnote 1, p. 27. 
# Footnote 1, p. 11. 





Canadian Tax Letter 


Exemption from Income and Excess 
Profits Taxes 


An excess profits tax paid when none 
was due cannot be refunded. 


The taxpayer, a mining company, was 
assessed for excess profits tax despite the 
fact that under the Income War Tax Act it 
was tax exempt. The taxpayer submitted 
that it was not subject to excess profits tax 
because the Excess Profits Tax Act pro- 
vides that profits in the case of a corporation 
are the net taxable income as determined 
under the provisions of the Income War 
Tax Act and that under the latter act there 
was no net taxable income. However, the 
taxpayer had paid the tax. 


The appeal was allowed—since there was 
no net taxable income under the Income 
War Tax Act there could be no profits under 
the Excess Profits Tax Act. However, no 
order to the Minister to repay the tax could 
be given, since the Income War Tax Act 
makes no such provision in the sections 
dealing with the powers of the court. Con- 
sequently, the judgment was simply that 
the appeal was allowed.—Jason Mines, Lid. 
v. Minister of National Revenue, CCH Cana- 
DIAN TAX Reports J 86-501. 


Income of Deceased Persons 


Accrued interest of a taxpayer who re- 
ported on the cash basis is income in 
the year of his death. 


An appeal by the executors of a deceased 
taxpayer who had always reported his in- 
come on a cash basis was perfected, because 
in the year of the taxpayer’s death the 
Minister added to his income the amount 
represented by matured coupons which had 
accumulated for several years but which had 
not been cashed. 


The appeal was dismissed. The Board 
pointed out that the Income Tax Act pro- 
vides that rights or things which a deceased 
taxpayer had at the time of his death are 
to be included in computing his income for 


the year in which he died and that the in- 
terest having accrued, it was a ‘right or 
thing which was to be included as income 
in the year of the death of the taxpayer.— 
Estate of Macdonald v. Minister of National 
Revenue, CCH CanapiaAN Tax REports 
{ 86-481. 


Gentlemen Farmers 


Farm losses incurred by a gentleman 
farmer must be deducted from invest- 
ment income. 


The taxpayer, a physician, purchased a 
farm which he operated at a loss in 1946. 
In addition to the income from his practice, 
he had a small investment income. He 
claimed a deduction of half his farm losses 
from his total income, basing his claim on 
what he understood was departmental prac- 
tice. The Minister, in disallowing the de- 
duction, informed him that it was the practice 
to allow gentlemen farmers to offset half 
their farm losses from investment income, 
not from the income of their chief occupa- 
tion. The taxpayer’s investment income in 
this case was not sufficiently large to permit 
the offsetting of half the farm loss. The 
taxpayer then pleaded discrimination. 


The taxpayer’s appeal was deemed to be 
without proper foundation. According to 
the Board, the Income War Tax Act pro- 
vides that a taxpayer’s income shall not be 
less than the income from his-.chief occupa- 
tion, and since the investment income was 
too small to permit offsetting half the farm 
loss against it, no deduction could be taken. 
—No, 42 v. Minister of National Revenue, 
CCH Canapian TAx Reports { 86-470. 


Visiting Forces Act 


The Canadian tax liability of visiting 
forces in Canada is spelled out by 
Part V of the act. 


Part V of the Visiting Forces (North 
Atlantic Treaty) Act (Chapter 28, Statutes 
of 1951, Second Session) sets forth the 
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Canadian tax liability of visiting forces in 
Canada. 


The act provides that where the liability 
for any form of taxation in Canada depends 
upon residence or domicile, a period during 
which a member of a visiting force is in 
Canada by reason of his being a member 
of such visiting force shall, for the purpose. 
of such taxation, be deemed not to be a 
period of residence in Canada and not to 
create a change of residence or domicile. 


Tax exemption is provided for the salary 
paid to a member of a visiting force by an 
associated state. Exemption from duty and 
tax is also allowed for the personal effects, 
furniture and private motor vehicle of the 
member. However, while no tax or fee is 
payable with respect to the licensing or 
registration of service vehicles of a visiting 
force or with respect to the use of such 
vehicles on any Canadian road, this priv- 
ilege is not extended to the motor vehicle 
owned by a member of such force for his 
own use. 


Provision is also made in the act for fuels, 
oils or lubricants intended for use exclu- 
sively in the service vehicles, aircraft or. 
vessels of a visiting force. The act provides 
that subject to compliance with such con- 
ditions as are prescribed by the regulations, 
no duty or tax is payable thereon. 


Assent to the act was given on December 
21, 1951, and it became effective on procla- 
mation. 


Proration of Income 


Lump-sum payment received for serv- 
ices to be performed over a period of 
years cannot, for tax purposes, be 
spread over such period of years. 


The taxpayer, a branch manager of a trust 
company, left his employment in 1948 to 
establish a law practice. By agreement made 
in 1948 with the trust company, he was to 
receive a sum in 1949 as a retainer for free 
legal services to be provided during the 
remainder of his lifetime. The Minister 
taxed the payment as income for 1949, and 
the taxpayer contended that as his life ex- 
pectancy was 15 years, only one fifteenth 
was income for 1949. He contended further 
that the amendment to the Income Tax Act, 
applicable to the 1949 and subsequent taxa- 
tion years, under which the Minister placed 
the liability was not applicable, since it was 
not enacted until after the agreement was 
made, and that if the payment was income in 
1949, it was a payment in respect of retire- 
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ment or loss of office and should be entitled 


to the special rates applicable to such pay- 
ments. 


The Board agreed with the Minister, 
saying that since the payment was made 
for future legal services, it could not be a 
payment with respect to loss of office and, 
hence, the taxpayer was not eligible for the 
special rate payable on such amounts. The 
amendment, being applicable to the 1949 
taxation year, applied to 1949 income irre- 
spective of the date of the agreement. In 
addition, it was held that there is no provi- 
sion in the Income Tax Act under which 
income received in the above circumstances 
may be spread over a period of years.— 
Butters v. Minister of National Revenue, CCH 
CANADIAN TAx Reports J 86-463. 


Professional Musicians 


Professional musicians do not derive 
income from an office or employment. 


Professional musicians who contract out 
to different orchestras, etc., do not derive 
income from an office or employment, ac- 
cording to the Board, since their engage- 
ments are fulfilled under contracts for services 
as distinct from contracts of service. 


Therefore it has been held that under the 
Income Tax Act, expenditures for traveling 
which relate exclusively to income-earning 
activities, business telephone and _ instru- 
ments are deductible, while expenditures for 
wardrobe are capital outlays of a personal 
nature. Studio expenses are not deductible 
when the studio is a room in the taxpayer’s 
home and no rent is actually paid. The 
costs of music and recordings are capital 
expenditures.—No. 47 v. Minister of National 
Revenue, CCH Canapian TAx_ Reports 
{ 86-494; Lewis v. Minister of National Rev- 
enue, CCH CAnapIAN Tax Reports { 86-495; 
Iosch v. Minister of National Revenue, CCH 
CANADIAN TAX Reports {| 86-496—86-498. 


Compensatory Payment 


The compensatory payment for the 
vacating of business premises is income. 


The taxpayer received a sum as compen- 


. sation for the loss of business profits occa- 


sioned by the vacating of its premises and 
the moving to another office. The Minister 
assessed the payment as income, since it 
was received in lieu of profits that the tax- 
payer would have received had its business 
not been temporarily interrupted. The tax- 
payer disagreed and appealed. 
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The Board dismissed the appeal. It rea- 
soned that under the Income War Tax Act, 
a payment received in lieu of profits is not 
-of a capital nature, and in this case the busi- 
ness was interrupted temporarily and the 
amount received was in lieu of profits which 
would have been earned had the business 
continued without interruption.—Logan, Ltd. 
v. Minister of National Revenue, CCH Cana- 
DIAN TAx Reports J 86-474. 


Related Companies 


There is no relationship when the share 
on which the relationship is based is 
held conditionally by the registered 
owner who has no beneficial interest 
therein. 


The taxpayer appealed against its assess- 
ment as a related company on the grounds 
that the share held by the person by virtue 
of whom there was an alleged relationship 
was a director’s qualifying share only, the 
benefits and rights of which being vested 
in another person. There was conclusive 
evidence of the fact that the share in ques- 
tion was the property of the son of the 
registered owner and that the son, the chief 
shareholder of the company, received all the 
benefits derived from the said share. 


The taxpayer was held to be correct. Since 
the share in question was held conditionally 
by the registered owner who had no bene- 
ficial interest in the share, there was no true 
ownership as contemplated by the Income 
Tax Act and the companies, therefore, were 
not related.—Herman Brothers, Ltd. v. Minis- 
ter of National Revenue, CCH Canapian Tax 
Reports {| 86-507. 


Gift Tax 


The taxpayer is not subject to gift tax 
on conjectural royalties assigned to his 
family for small consideration. 


The taxpayer, in consideration of a sum 
of money, entered into a lease with an oil 
operator who, under the terms of the lease, 
agreed to pay a rental of a percentage of 
the oil, gas and other products taken from 
the leased property during the term of the 
lease. Before the property became produc- 
tive, the taxpayer assigned to members of 
his family for small consideration the major 
portion of all royalties which might become 
payable. The Minister, regarding the assign- 
ments as gifts for the most part, assessed 
the taxpayer for gift tax, basing the value 


of the gifts on the sum paid to the taxpayer 
for entering into the lease less the amount 
paid. Expert witnesses testified that as the 
property had not been developed there was 
no way of determining the quantity of oil, 
if any, that it would produce, and the sum 
paid for the lease was no criterion for the 
amount of oil that might be discovered. The 


‘taxpayer appealed from this action. 


The Board held the Minister to be wrong 
in his action. The sum paid to the tax- 
payer to induce him to enter into the lease 
was based on the size of, and demand for, 
such property but could have no necessary 
relation to its productivity, since that was 
unknown. Consequently, there was no way 
of determining whether there was any real 
value in the oil royalty, and a tax cannot be 
levied on a purely conjectural basis.— 
Harysh v. Minister of National Revenue, CCH 
CANADIAN TAx Reports { 86-510. 


Traveling Allowance of Salesman 


Reasonable traveling expenses of a 

person employed to negotiate contracts 

for his employer are not to be included 
~ in computing income. 


The taxpayer, a salesman, received a 
traveling allowance for 1948 and 1949 but did 
not include the allowance in his returns for 
those years. The Minister assessed the al- 
lowance as income on the grounds that the 
taxpayer’s income was from an office or 
employment. The taxpayer appealed. 


The appeal was allowed. The taxpayer 
did not claim a deduction for expenses in- 
curred in earning income but merely ignored 
the traveling allowance in determining in- 
come. The traveling allowance was reason- 
able under the circumstances, and the _ Income 
Tax Act provides that reasonable traveling 
expenses of a person employed.to negotiate 
contracts for his employer are not to be in- 
cluded in computing income.—Pollack v. Minis- 
ter of National Revenue, CCH CANADIAN Tax 
Reports § 86-511. 


Separation-Agreement Payment 


A lump-sum payment made to his wife 
by the taxpayer under a separation 
agreement is not alimony when it frees 
him from further liability. 


The taxpayer, under the terms of a sepa- 
ration agreement, was to pay to his wife a 
certain sum in full settlement of all liabili- 
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ties, such payments to be made half-yearly. 
The agreement provided that the taxpayer 
had the privilege of ‘paying off the balance 
owing at any time without notice or bonus. 
In 1949 the balance was paid, and a deduc- 
tion for it was claimed. The Minister dis- 
allowed any deduction, claiming that under 
the agreement the specified sum was not 
alimony or an allowance payable on a 
periodic basis for maintenance but was an 
amount of capital in full settlement of all 
liabilities, present or future. 


The amount paid by the taxpayer, said 
the Board, in dismissing the taxpayer’s ap- 
peal, was not alimony under the Income 
Tax Act because, rather than stemming from 
an alimentary obligation, it stemmed from a 
general obligation whereby the taxpayer 
would be freed from all liabilities, whether 
or not of an alimentary nature.—Pitman v. 
Minister of National Revenue, CCH CANADIAN 
Tax Reports { 86-467. 


Foreign Losses 


lf reciprocal tax relief has been re- 
ceived for foreign losses, such losses 
cannot, for Canadian purposes, be 
deducted from world income. 


No foreign losses can be deducted from 
the world income of a taxpayer under the 
Income War Tax Act. If, in previous years, 
losses were suffered in a foreign jurisdiction 
which were offset against income from that 
jurisdiction in a subsequent year so that no 
tax was payable there, that income, for 
Canadian purposes, would still have to be 
included in the year earned. The Income 
War Tax Act permitted no deduction of 
foreign losses in the year incurred, nor in 
any subsequent year, if the taxpayer re- 
ceived reciprocal tax relief in the years 
when it made profits—Furness (Pacific), 
Ltd. v. Minister of National Revenue, CCH 
CANADIAN TAX REports { 86-458. 


Indians 


Nonreservation income is subject to 
income taxation. 


It is Canadian practice not to tax the in- . 


come of an Indian who lives on a reserva- 
tion when such income is earned thereon. 
However, if an Indian lives on a reservation 
but works on the outside, this income is 
subject to taxation. If an Indian is in no 
way attached to a reservation, he is, of 
course, taxable on his income. 
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Section 86 of the Indian Act, Chapter 29, 
Statutes of Canada, 1951, which exempts 
Indians from real and personal property 
taxation, and from inheritance taxes, does 
not seem to extend to income, but the In- 
come Tax Department grants a parallel 
exemption as described above. 


Late Filing of Returns 


The right to average income is lost if 
returns are not filed on time. 


A taxpayer, whose chief source of income 
for some years was farming, elected to av- 
erage his income for the taxation years 1946 
to 1949, inclusive. The Minister assessed 
him for the 1949 taxation year as though 
no election had been made, his reason for 
such action being the taxpayer’s failure to 
file his 1946-1947 returns on time. The tax- 
payer contested the Minister’s action. 


The Board dismissed the taxpayer’s ap- 
peal because since the Income Tax Act spe- 
cifically provides that returns must be filed 
on time in order to benefit from the averag- 


ing provisions and since the taxpayer failed 


in this respect, he cannot claim the benefit 
of an election to average his income.— 
Nielsen v. Minister of National Revenue, 
CCH CanapiAn TAX Reports § 86-435. 


Personal Expenses Paid 

by Company for Employee 
Personal expenses paid the taxpayer 
in addition to his salary are income. 


The taxpayer, the owner of all the shares 
in a company except two directors’ qualify- 
ing shares, was paid a salary of $15,000 by 


the company for 1949. During the 1949 
taxation year the company paid about $10,000 
more than the salary stipulated for the tax- 
payer’s personal and living expenses, and 
the Minister included that amount in assess- 
ing the taxpayer. The taxpayer argued that 
he was really the company and paid the com- 
pany’s debts from his own account, despite 
evidence to the effect that he had no personal 
account. 


The Board agreed with the Minister. The 
taxpayer and the company are two distinct 
persons in law, and since the taxpayer is a 
shareholder in a company which appropriated 
money for his benefit, such money is income 
in the shareholder’s hands.—Olan v. Minister 
of National Revenue, CCH Canapian Tax 
Reports J 86-512. 
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Tax=-Wise 


Meetings of Tax Men 


Pennsylvania State College.—The sixth 
annual Institute on Taxation sponsored by 
the Pennsylvania Tax Institute will be held 
May 18-22 at State College, Pennsylvania. 
The applicability of tax decisions and legis- 
lation of the past year in everyday tax prac- 
tice will be presented. 


The following topics will be discussed: 
how to select the best form to operate a 
business today; tax planning under the ex- 
cess profits tax; how to use the new capital 
gain provisions; how to use modern tools 
in estate planning; how to use the new 
decisions in planning and preparation of 
returns for decedents, trusts and estates; 
how to plan for executives’ compensation; 
and how to use life insurance in connection 
with a business. 


National Association of Tax Administra- 
tors—From June 8 through June 11, the 
National Association of Tax Administrators 
will hold its twentieth annual meeting at 
Grove Park Inn, Asheville, North Carolina. 


The Expanding Tax Bite 


The graph on our cover and the chart 
accompanying this article illustrate the con- 
tinually larger percentage bite of -internal 
revenue collections upon the national income. 


Some economists have stated that we are 
dangerously nearing the point where taxes 
will place an excessive burden on the 
economy. 


In disagreement with this opinion, the 
Congressional Joint Economic Committee 
in its recent report said it concurred with 
the view that “the United States has not 
yet reached the economic limit beyond which 
an increase in carefully distributed taxes 
would necessarily prove inflationary.” 
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Taxes... 
Tax People... 
Things Taxed... 


. The committee does not favor, however, 
higher income taxes. These, it said, would 
work a hardship upon the lower-income 
brackets (below $3,000) and would act as 
a deterrent to venture capital in the higher- 
income brackets (over $10,000). 


In its report, the committee favored a 
tightening of tax administration and the 
elimination of loopholes to reduce the fiscal 
1953 deficit, and it would control the in- 
flationary aspects of defense spending by 
“other programs.” 


Taxes, no matter upon whom the levying 
body places them, eventually come to rest 
upon the back of the individual taxpayer, 
either directly or indirectly. How much 
can he bear; does he know how much he 
is bearing? 


The March 17 issue of Newsweek maga- 
zine had quite a bit to say about the tax 
burden of the American taxpayer. 


Said Newsweek: “Today the average 
American is turning over 32 cents out of 
every dollar he earns to one tax collector 
or another.” Included in Newsweek’s figures 
were revenue collections of state and local 
governments in addition to federal revenues. 


Pointing out that the federal income tax 
has bounced back to a level just below the 
wartime peak of 1945, Newsweek said that 
this year and the next the taxpayer will be 
nicked for between 22 and 89 cents on each 
earned dollar depending on his income. 


“But,” continues the magazine, “more 


insidious than the income tax are the hidden> 


levies that hit the taxpayer when he isn’t 
looking. These are the ones that are im- 
posed on manufacturers and merchants and 
which are quietly passed along to the con- 
sumer in the form of higher prices. They 
also include the excise taxes slapped on by 
many states and cities.” 
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The article stated that the dverage tax- 
payer kids himself that he isn’t paying the 
largest part of the nation’s tax bill, that 
it’s the big corporations and the millionaires 
that get hooked for that. 


He’s wrong, the article says, and points 
out that when a man pays $2,000 for an 
automobile, $624 of that sum has already 
stuck to the fingers of the federal, state and 
local tax collectors. On a ton of coal, a 
gallon of gasoline and a pack of cigarettes 
the invisible taxes account for more than 
the price of the product. The tax comes to 
at least half the real value on a loaf of 
bread, a quart of milk or a pound of beef. 


“The Tax Foundation, a private research 
group that keeps an eye on government 
spending and taxing, has figured out the 
load of hidden taxes on hypothetical families 
in several income brackets. All have the 
same number of persons (3.2). Here are 
the foundation’s findings: 


“Ona $3,500 income, the family pays 
out $798 in hidden taxes—$249 to merchants 
and manufacturers, $302 in retail sales and 


excises, $140 for social security, and $108 


in realty and minor taxes. The family’s 
income taxes, incidentally, total only $299. 


“On $4,500, hidden taxes come to $1,039; 
income taxes, to $455. 


“On $7,500, hidden taxes total $1,932; in- 
come taxes, $869. 


“On $15,000, hidden taxes come to $4,012; 
income taxes, to $2,606.” 


Commenting on the figures of The Tax 
Foundation, the article says that with 
today’s visible and invisible taxes, the era 
is clearly past when a man can hope to get 
rich on savings out of his salary. 


What of the problems caused by increas- 
ing the tax burden? Here is what Newsweek 
had to say: 


“It is widely agreed that a tax load of 
25 cents on the average citizen’s dollar is 
about as far as a government can safely 
go. Up to this point, taxes pay their way 
and act as brakes on inflation. Above it, 
taxes push up prices and sap incentive. 
They make a man think twice before risk- 
ing his cash to make a profit. They scare off 
and dry up the flow of equity capital into 
new plants, new equipment, and new prod- 
ucts. And this flow is the foundation on 
which America’s booming industries are 
built and on which their future growth 
depends. 


Tax-Wise 


THE INCREASING FEDERAL TAX BITE 


Nat Int. Rev. 
Income Collections 
(in millions) (in millions) 
$87,355 $2,939 
75,003 3,040, 
58,873 2,428 
41,690 1,558 
39,584 1,620 
48,613 
56,789 
64,719 
73,627 
67,375 
72,532 
81,347 
103,834 
137,119 
169,686 
183,838 
182,691 
180,286 
198,688 
223,466 
216,831 
239,000 (est.) 
274,000 (est.) 


Year 
1929 
1930 
1931 
1932 
1933 
1934 
1935 
1936 
1937 
1938 
1939 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
_ 1951 


3,299 
3,520 
4,653 
5,659 
5,182 
5,340 


40,463 
38,957 
50,446 


“Americans are now taxed an average of 
32 cents—7 cents above the danger line. 
Persons with higher incomes, the biggest 
potential investors, are socked much harder. 
Unless there is a retreat, unless the govern- 
ment forces itself to loosen its grip at least 
partly on the taxpayer’s pocketbook, in- 
dustry’s future growth and development 
stand in jeopardy. 


“The United States is in real danger of 
biting off its nose to spite its face.” 


“Eat to Stay Healthy”’ 
Not for Tax Deductions 


Several interesting and not-so-interesting 
incidents followed quickly upon our publi- 
cation last month of John P. Hodgkin’s 
article, “If You Eat to Stay Healthy— 
Here’s New Light on the Medical Deduction.” 


For one thing, the Associated Press picked 
up the article and made a story out of it 
that treated the subject in the humorous 
vein intended by the author. The story was 
further picked up for broadcast by radio 
and television. We suspect this was a 
secondary pickup from the AP news story 
and, while we don’t know exactly how the 
subject was treated, one tax man informed 
us that a television newscaster gave it 
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straight factual treatment. At least that is 
the impression his clients got, and they 
deluged him with requests to file amended 
returns. The poor fellow said he was unable 
to convince them the entire matter was 
intended as a joke. 


We, of course, intended the article as 
light entertainment for harassed tax men 
after the March 15 deadline. 


But, to bring the pot to boil, the author 
also received letters questioning the. inter- 
pretation of the article. His answer to one 
letter is as follows: 


“In answer to your letter of March 6, 
the quick answer, of course, is no, it was 
not meant to be taken seriously. However, 
I would like to go into a little more detail. 


“I was convinced when I first read Sec- 
tion 23(x) in 1942 that the definition of 
medical expenses was badly written and 
actually included far more than Congress 
intended. My skit was based on this belief, 
carried out by purely logical arguments. 
I do not believe that there is anything 
intrinsically wrong with the logic and argu- 
ments advanced, once given the premise 
that a court might follow strict logical and 
legal wording. 


“Of course, I do not think that such a 
decision could possibly be reached in prac- 
tice because of the hideous practical con- 
sequences touched on in the last four 
paragraphs. ; 


“Of course, the courts have not always 
tempered their decisions by common sense 
or by thoughts of the consequences, so per- 
haps I am wrong about that.” 


Twenty-five Years Ago 
A heading from the April, 1927 issue of 


this magazine proclaimed: “Appropriations 
Over 4 Billion Dollars Despite Failure of 
Deficiency Bill.” The article accompanying 
this heading reveals that the “appropria- 
tions” were those made by the last session 
of the Sixty-ninth Congress, were mainly 
for the support of the government during 
the fiscal year 1928 and did not include 
the approximately $130 million carried in a 
deficiency bill which failed to pass the 
Senate. 


We lifted the following sentence from the 
article to demonstrate that even in the 
halcyon twenties, presidents had budget 
troubles: “The total appropriations .. 
were $7,563,021.20 less than the budget 
estimates submitted by President Coolidge.” 
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Two Finland Tax Treaties 


The signing of two tax treaties with Fin- 
land was announced March 3 by the Depart- 
ment of State. One treaty provides for the 
avoidance of double taxation on income and 
is similar to treaties now in force with 
Canada, Denmark, Ireland, the Netherlands, 
New Zealand, Norway, Sweden, Switzer- 
land and the United Kingdom. The second 
treaty deals with the prevention of fiscal 
evasion of taxes on estates and inheritances, 
and resembles treaties in force with Canada, 
France, Ireland, Norway and the United 
Kingdom. 


The treaties provide for the exchange of 
instruments of ratification. Effective date 
for the income tax treaty is January 1 of 
the year instruments of ratification ‘are ex- 
changed, while the estate tax treaty will be 
effective on the day such instruments are 
exchanged. 


Number of Banks Paying Excess 
Profits Tax Drops in 1951 


About 21 per cent of insured commercial 
banks incurred excess profits taxes in 1951 
as against about 26 per cent in 1950, accord- 
ing to preliminary estimates based on partial 
tabulation of data from confidential tax 
questionnaires collected by the Board of 
Governors of the Federal Reserve System. 


The estimated amounts of excess profits 
taxes incurred were about $15 million in the 
second half of 1950 and $24 million in the 
year 1951. Capital accounts of the banks in 
the excess profits tax bracket in 1951 are 
estimated to be about $3,500 million or 30 
per cent of total capital accounts of all 
insured commercial banks. The tax amounts 
given are the excess profits taxes incurred 


on net current earnings less bond losses, 
bad debts, etc. 


The presumed cause for the reduction in 
the tax base for 1951 was bond losses taken 
by the reporting banks. 


Tabulations showed that 33 per cent of 
large-size banks (with total capital accounts 
of $4 million or more) incurred a total of 


about $10 million excess profits taxes in 
1951. 


The large-bank group, with about 60 per 
cent of total capital accounts and comprising 
2.3 per cent of all insured commercial banks, 
incurred about 40 per cent of total excess 
profits taxes in 1951. Intermediate-size 
banks, with 30 per cent of total capital ac- 
counts and comprising 39 per cent of the 
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number, incurred approximately 50 per cent 
of such taxes. The smallest banks, with 
around 10 per cent of total capital accounts 
and 59 per cent of the number, incurred 
approximately 10 per cent of the tax. 


Survivorship Annuity in Pension 
Plans Not Subject to Estate Tax 


A 1946 ruling by the Commissioner to 
the contrary, the present view is that the 
survivorship annuity of an employee’s pen- 
sion plan is not includible in the gross estate 
for estate tax purposes. This view has been 
established in several recent court decisions. 


The Commissioner’s ruling was made pur- 
suant to Code Section 811 (c). That sec- 
tion was later amended by the Technical 
Changes Act of 1949. Under that amended 
provision the transferor must retain a re- 
versionary interest if there is to be a taxable 
transfer. 


The Court of Appeals in the Twogood 
case decided that where an employee elected 
to reduce his pension payments to give his 
wife, upon surviving him, a lifetime annuity, 
he retained no reversionary interest and 
consequently no “transfer” took place. 


The court further determined that the 
employee did not retain an interest in rights 
created in his wife; the employee’s rights 


to payments were merely reduced by his 
election. 


Government Trust Funds Own 
One-Sixth National Debt 


Approximately $1 out of every $6 of the 
public debt is now owned by United States 
Government investment accounts, primarily 
the trust funds established for the social 
security system and other governmentally 
sponsored benefit programs. As estimated 
by the Council of Economic Advisers, these 
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Apparently the American citizen is not the only one who is startled by his income tax. 
The figure in this parade is said to be the ‘“‘average citizen'’ reading his income tax 
notice. The parade, which is made up of grotesque figures and carnival floats, winds 
through the streets on Rose Monday in the medieval city of Cologne in the Rhineland. 
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holdings exceeded $42 billion at the end of 
1951 out of a total gross public debt of 
$259.5 billion. 


The commercial banking system and the 
public itself are the only groups holding 
larger shares of government securities than 
these investment accounts, indicating the 
importance of these funds in the ownership 
and distribution of the public debt. 


The biggest holder of government bonds 
among the five major trust funds is Old 
Age and Survivors’ with around $15 billion 
at the end of 1951. Other major trust funds 
are Unemployment, Veterans’ Life Insur- 
ance, Railroad Retirement and _ Federal 
Employees’ Retirement. 


Payroll taxes levied on the employer and 
employee are the major source of income 
for the funds. The growth in economic im- 
portance of the funds is illustrated by the 
fact that a decade ago trust fund receipts 
approximated only $3 billion a year while 
estimated receipts for fiscal 1952 are $8.8 
billion. 


Receipts go to the United States Treas- 
ury, where, after the prescribed benefits are 
paid, the remainder is issued to the funds 
in government securities. With the excep- 
tion of 1950, income of the funds has 
exceeded the outgo. The unusually large 
payment by the National Service Life In- 
surance Fund in that year caused a drop 
in the funds’ combined holdings of govern- 
ment securities of some $200 million. 


Limits on ‘‘Interstate”’ 
Set by Michigan Court 


Considerable significance is attached to a 
March decision of the Michigan Supreme 
Court that the state’s retail sales tax is still 
applicable to sales with “incidental” inter- 
state aspects. 


In the considered case a Michigan com- 
pany sold and installed wrecking equipment 
on out-of-state customers’ trucks. The trucks 
were delivered to the Michigan firm, which 
installed the equipment and promptly sent 
the trucks back into interstate commerce. 


With title passing in Michigan and the 
installation work being done there, the fact 
that the sales were “initiated through chan- 
nels of interstate commerce” was not con- 
trolling, the court said. 


The Michigan court found this “thread 
of reasoning” running through interstate 
commerce decisions by the United States 
Supreme Court: “(1) the fact that a sale 
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Was negotiated through the channels of 
interstate commerce is immaterial; (2) that it 
is also immaterial that the goods will be 
transported to points outside the state almost 
immediately; and (3) that a state sales tax 
is lawfully imposed if it is conditioned upon 
a sufficient local activity.” 


Virginia Modifies Tax Credit Law 


A less simple and less rigid law govern- 
ing tax credits based on taxes collected has 
been adopted in Virginia. 


The original law, which had been watched 
with interest throughout the country, pro- 
vided that for each year that state revenues 
rose above specified dollar amounts, the 
Governor was required to abate taxes by 
specified percentages. 


The new law will give a credit to the 
personal income taxpayer if the amount 
received in the state treasury by June 30 
exceeds the amount shown in the budget 
for the next biennium. Credits to corporate 
income taxpayers will be given if treasury 
collections exceed the budget by at least 
5 per cent of estimated individual and cor- 
poration tax payments during the next year. 

The credit will equal the per cent of the 
treasury collections in excess of estimated 
individual and corporation income tax pay- 
ments for the year. 

Even under the new law, it may be possi- 
ble to duplicate the situation that arose last 
year, when the payment by a single corpo- 
rate taxpayer of a substantial tax bill in 
advance of the June 30 deadline succeeded 
in bumping the credit for all taxpayers. 


New York, Illinois 
Truck Taxes Upheld 


New York and Illinois courts have ap- 


proved the raising of highway truck taxes. 


The New York law, which computes the 
tax on a ton-mile basis, was recently ap- 
proved by a unanimous decision of the 
Appellate Division, Third Department. The 
measure was sent on for review by the 
Court of Appeals, which denied continuance 
of the injunction against collection. Back 
taxes due since October 31, 1951, will be 
finally due on March 31, the Commissioner 
announced. 

The Illinois law sets a graduated scale 
of flat rates based on weight. In declaring 
the law valid, the Illinois Supreme Court 
unanimously overruled the earlier decision 


(Continued on page 318) 
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Acq. and Non-aca. 


Hawaii on Withholding 
of State Taxes 

from Federal Employees 
SIR: 

Withholding of state and local taxes 
from federal employees would be provided 
for by identical bills, H. R. 5157 and H. R. 
5224, introduced by Representative Prouty 
of Vermont and Delegate Farrington of 
Hawaii and referred to the Committee on 
Ways and Means of the House of Repre- 
sentatives, Eighty-second Congress. Au- 
thority to provide for withholding would be 
vested in the Secretary of the Treasury. On 
August 13, 1951, the Treasury Department 
issued a public statement supporting legis- 
lation of this nature. The National Tax 
Association, at its forty-fourth annual con- 
ference last year, requested such legislation. 
The principle of reciprocity, recognized in 
the Public Salary Tax Act of 1939 (5 USCA 
84a), would be implemented by these bills. 


We in Hawaii feel that this legislation is 
most meritorious and of great importance. 
Although a withholding provision has been 
in effect since 1933, Hawaii has been unable 
to secure withholding from federal salaries 
and wages. The similar experience of Ore- 
gon is set forth in an article in the National 
Tax Journal for September, 1950, at page 
204. Vermont is taking a very active interest 
in this matter, and a bill similar to H. R. 
5157 has been introduced in the Senate by 
Senator Flanders of Vermont. 


Hawaii’s own experience demonstrates 
that the federal gap in the withholding pro- 
vision is extremely costly. The accumulated 
delinquency in tax payments by federal em- 
ployees caused the Hawaiian Legislature at 
its 1951 session to enact a joint resolution 
petitioning Congress to rectify this situation. 
Because federal employees are not subject 
to garnishment, a large number of them 
have consistently and openly repudiated 
their tax obligations to Hawaii. 


Acq. and Non-acq. 


Withholding provisions for state and local 
taxes are increasing in number. Four juris- 
dictions require withholding of income taxes 
from the wages of employees, residents and 
nonresidents: Alaska, Hawaii, Oregon and 
Vermont. Four states require deduction at 
the source of taxes on compensation of non- 
resident employees: Indiana, Iowa, Ken- 
tucky and New York. In addition, Cali-. 
fornia and Maryland require withholding of 
taxes on compensation paid to nonresident 
employees, this being accomplished under 
administrative regulations authorized by law. 


In Pennsylvania, Ohio and Kentucky there 


‘are city taxes which are required to be 


withheld from the compensation of em- 
ployees, both resident and nonresident. We 
are advised that Saginaw, Michigan, is con- 
sidering or has put into effect a similar 
provision. 


MICHIRO WATANABE 
ATTORNEY GENERAL OF HAwall 
HONOLULU 


{H. R. 5157 and 5224 are still in com- 
mittee, but the Senate bill mentioned by Mr. 
Watanabe, S. 1999, has been reported out 
of committee without amendment. 


The National Tax Journal article on 
Oregon difficulties which Mr. Watanabe 
cites points out that Oregon, after the fed- 
eral refusal to withhold, could have taken 
like action in regard to the withholding of 
federal taxes from the wages of Oregon 
state employees but refrained from doing so 
out of consideration for the convenience of 
these employees.—Editor.] 


Taxes and Genetics 


Sir: 

While much has been written of the 
gravity of the tax situation in America, I 
had not appreciated its seriousness until 
I recently read in our Daily News this item: 

“Thirty-four tax men, half lawyer(s) and 
half accountant(s), have been awarded cer- 
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tificates of proficiency from the Tax Practice 
Institute.” 

While I yearly appreciate the effect of 
taxes financially, I had not realized their 
effect from the standpoint of heredity or 
genetics. 

Henry RAVENEL 
Wasuincton, D. C. 


Western Hemisphere 
Trade Corporations 


Sir: 

Mr. James E. Elworth, attorney at law, 
Chicago, Illinois, calls my attention to the 
fact that back in 1945 the Treasury De- 
partment had held that a domestic corpora- 
tion doing business in Puerto Rico could 
qualify as a Western Hemisphere Trade 
Corporation under Section 109 (I. T. 3748, 
1945 CB 152). 


In addition to this ruling, and the ruling 
in regard to the Virgin Islands mentioned 
in my letter (“Acq. and Non-acq.,” February, 
1952, page 145; also see my article in the 
May, 1951 issue at page 388), we have a 
ruling holding that a domestic corporation 
doing business in Bermuda could not qualify 
as a Western Hemisphere Trade Corpora- 
tion (I. T. 3990, 1950-1 CB 57). 


Mr. Elworth also adds the following para- 
graph, which should serve as a warning to 
taxpayers contemplating the organization of 
a Western Hemisphere Trade Corporation: 


“As you may know, much of the advan- 
tage of a corporation doing most of its 
business in Puerto Rico qualifying as a 
Western Hemisphere Trade Corporation 
is lost by the imposition of a 29% with- 
holding tax.” 

ABRAHAM H. SPILky 
New York City 


| TAX-WISE—Continued from page 316 | 


of the Sangamon County Circuit Court that 
the law was unconstitutional. The law will 
increase truck and intercity bus taxes by 
some $20 million yearly. 


‘Liberty Belles’’ Will Ring 
for Economy 


The “Liberty Belles” will be ringing in 
Chicago during the Republican convention, 
according to Miss Vivien Kellems, Con- 
necticut industrialist and organizer of the 
women’s group by this name, which has a 
tax-reduction program. Miss Kellems prom- 
ises that there will be 10,000 women in 
Chicago to put pressure on the Republican 
candidate to subscribe to their program. 

“We're going to demand a reduction in 
taxes and spending,” the leader said. 

This must be a different group from the 
women we know about. The husbands we 
talk to are always complaining about the 
way the little lady can mess up the budget 
and bemoaning her latest demand for a new 
fur coat. 


The Will to Economize 
Needs Home Backing 

There is no substitute for the will to 
economize—backed up by unmistakable de- 
mands from “back home,” says Ronald M. 
Ketcham, Washington representative of the 
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Los Angeles Chamber of Commerce, as re- 
ported in The Tax Digest. 


Delivering a speech before the Los An- 
geles Business Outlook Conference in Janu- 
ary, Ketcham called for a “sustained ground 
swell” of demand opposing any but the 
most essential federal expenditures, includ- 
ing a much tougher attitude toward military 
requests. 


Speaking about the effect of military 
spending upon our economy, Ketchem said: 


“Before Korea, the annual rate of arms 
spending was $11.6 billion. For calendar 
1951, the rate was more than $31 billion. 
The annual rate for first half 1952 will be 
$49 billion, and will speed up to $58.5 billion 
in the second half of this year. The pro- 
grammed peak of an annual rate of $61.5 
billion will be reached in the first half of 
1953. Thus the full inflationary impact and 
material drain on our economy has yet to 
be felt.” 


Even if a truce should come in Korea this 
spring, Ketcham foresees an extended pe- 
riod of high-level military spending with 
little retrenchment in other phases of fed- 
eral operations—unless Congress hears from 
the folks back home. 

While terming as commendable the 
refusal to enact proposed new programs, 
Ketcham suspicioned that much of the 
Administration’s demands for higher taxes 
would be made only for the political record. 
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‘State Tax Calendar 


Since taxes in relation to business are 
growing in complexity, more space is being 
devoted to the presentation of articles ex- 
planatory of this ever-changing picture. 
Therefore, the State Tax Calendar will in- 
clude the report and payment due dates for 
only the important taxes—franchise, income 
and property. If the states in which you 
have interests are not listed, there are no 
franchise, income or property tax reports 
or payments due therein for the month 
covered. 


ARIZONA: May 5—Property tax second 
semiannual installment due (last day). 
May 20—Property reports due (last day). 

ARKANSAS: May 15—Corporate income 
and information reports and payment of 
first installment of tax due.—Personal 


income and information reports and pay-: 


ment of first installment of tax due. 


CALIFORNIA: May 26—Property reports 
due (last day). 


COLORADO: May 1—Franchise tax due. 
—Property reports due (last day). 


GEORGIA: May 1—Property reports in 
counties of 200,000 or more due (last day). 


IDAHO: May 12—Property reports from 


car companies (except sleeping car com- 
panies), railroads, transmission lines, tele- 
phone and telegraph companies, and 
pipeline companies due. 


ILLINOIS: May 1—Personal property tax 
due in Cook Gounty.—Real property tax 
semiannual installment due in Cook 
County. 


INDIANA: May 1—Property reports from 
private car companies due. May 5— 
Property tax semiannual installment due. 
May 15—Property reports due (last day). 


IOWA: May 1—Property reports of elec- 

, tric transmission line, telephone and tele- 
graph, electric light and power, gas, 
waterworks and street railway companies 
due. 


LOUISIANA: May 15—Corporate income 
reports and payment of first installment 
of tax due.—Personal income reports and 
payment of first installment of tax due. 


State Tax Calendar 


1952 MAY 1952 
«<n «vn @” KD 1 9 3 
45678 9 10 
1112131415 1617 
18 19 20 21 22 23 24 
25 26 27 28 29 30 31 


MASSACHUSETTS: May 10—Excise in- 
come reports from savings banks and 
trust companies due. May 25—Excise 
income tax from savings banks and trust 
companies due. 


MINNESOTA: May 31—Property tax first 
semiannual installment due. 


MISSISSIPPI: May 1—Property tax in- 
stallment due. 


MISSOURI: May 1—Ad valorem tax 
statements from utilities due. May 5— 
Property reports from merchants and 
manufacturers due. 


NEBRASKA: May 1—Real property tax 
first installment due. 


NEW HAMPSHIRE: May 1—Personal 


income tax reports and payment due. 


NEW JERSEY: May 1—Property tax 
quarterly installment due. 


NEW MEXICO: May 1—Franchise tax 
due.—Property tax semiannual installment 
due. 


NEW YORK: May 15—Franchise (income) 
reports and payment of first installment 
of tax due. 


NORTH DAKOTA: May 1—Property re- 
ports from utilities due. 


OREGON: May 15—Property tax quarterly 
installment due. 


PENNSYLVANIA: May 15—Corporate 
income tax second installment due.—Cor- 
poration income tax second installment 
due. 


RHODE ISLAND: May 1—Corporation 
(income) tax reports and payment for 
calendar year due.—Franchise reports for 
calendar year due. 


‘SOUTH DAKOTA: May 30—Domestic 


corporation reports due (last day). 
TEXAS: May 1—Franchise tax due. 


UTAH: May 15—Sales tax reports and 
payment due.—Use tax reports and pay- 
ment due. 
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VERMONT: May 15—Corporation income 
tax reports and payment due. 


VIRGINIA: May 1—Income information 
reports from individuals due.—Individual 
income reports due.—Intangible property 
reports due.—Property reports from car 
companies, car trust and mercantile com- 
panies, express companies, motor bus 
transportation companies in cities and 
towns, pipeline transmission companies 
and railway and canal companies due.— 
Tangible personal property reports due. 


WASHINGTON: May 1—Property re- 
ports from private car companies due. 
WEST VIRGINIA: May 31—Property 
tax semiannual installment due (last day). 
WISCONSIN: May 1—Property reports 
of street railway, light, heat and power, 
air carrier, conservation and regulation, 

and pipeline companies due. 
WYOMING: May 1—Property reports 


from railroads due. May 10—Property tax 
semiannual installment due. 


| WASHINGTON TAX TALK—Continued from page 246 | 


Wakelee, CCH Dec. 18,603.—Payments 
made pursuant to profit-sharing agreements 
between the taxpayer and a client for trading 
in securities, under which the taxpayer 
became entitled to all dividends and 25 
per cent of profit from sales in return for 
his obligation to pay the client an annual 
return upon sums invested, were deductible 
as expenses for the production or collection 
of income. 


Nonacquiescence. — The Commissioner 


does not acquiesce in the following de- 
cisions: 


Capital, CCH Dec. 18,323.—A bank which 


improperly deducted partial bad debt losses 
in 1930 and 1931 without making a charge- 
off was not estopped from asserting in 1942 
and 1943 that the deduction was improper 
and that a proportionate amount thereof 
should be restored to its accumulated earn- 
ings and profits for excess profits tax pur- 
poses. See, also, acquiescence above. 


Central Cuba Sugar Company, CCH Dec. 
18,246.—Where a reorganization exchange 
of the taxpayer’s assets had been approved 
by the Commissioner and there was not an 
undue interval between the time notice of 
approval was received and the exchange 
accomplished (about four months), the fact 
that the exchange resulted in a transfer at a 
time when the taxpayer had incurred a 
substantial portion of its deductible ex- 
penses and had received a minimum of 
income (giving rise to a net operating loss) 
was not sufficient justification for the Com- 
missioner to determine that most of the 
expenses were allocable to the successor 
corporation. See, also, acquiescence above. 


Golonsky, CCH Dec. 18,388.—An amount 
paid to a lessee by a lessor in consideration 
of the lessee’s turning over the right to 
possession of property prior to the termina- 
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tion of the lease was taxable as long-term 
capital gain. 

Hunt Foods, Inc., CCH Dec. 18,526.— 
Bank loans made on sight drafts consti- 
tuted outstanding indebtedness evidenced by 
bills of exchange and were therefore in- 
cludible in borrowed invested capital under 
the World War II excess profits tax law. 
See, also, acquiescence above. 


Lehman, CCH Dec. 18,576.—Payments 
made by a divorced husband to the mother 
of his former wife, “for and in behalf of” 
the wife, who was the sole support of her 
mother, were includible in the wife’s in- 
come and deductible by the taxpayer. See, 
also, acquiescence above. 


Maley, CCH 18490—An inherited in- 
terest in a vintage pool of a farmers’ co- 
operative wine-marketing association included 
the right to share in-a certain percentage 
of any profits.which would be realized over 
a period of years from sales by the market- 
ing association of finished products of the 
pool. Accordingly, amounts realized dur- 
ing the taxable years from distributions of 
profits by the marketing association in ex- 
cess of the fair market value of the pool 
when acquired were taxable as long-term 
capital gains. See, also, acquiescence above. 

Pacific, CCH Dec. 18,594—-Where the 
taxpayer in calculating its ceiling prices had 
taken practicable precautions and its ac- 
tions were in good faith and not the result 
of an unreasonable lack of care, an amount 
paid in settlement of a claim by the OPA 
that taxpayer had made overcharges was 
deductible as a business expense. 

Wolf Envelope Company, CCH Dec. 
18,544.—A recapitalization involving ex- 
changes of debenture shares and Class A 
stock for a new issue of 20-year debenture 
bonds, was a reorganization from which no 
gain or loss was to be recognized. 
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Federal Tax Calendar 


e date of deposit by employer with a 
ederal reserve bank or authorized de- 
ositary of the amounts of (1) income 
ax withheld from wages, (2) em- 
loyees’ tax withheld under Section 1401 
nd (3) employers’ tax under Section 
410 where, during the preceding month, 
e aggregate of such amounts exceeded 
100. 


st day for fiduciary of an estate or 
-ust to file a nontaxable return for the 
‘alendar year 1951. (Regulations 111, 
Section 29.53-3.) 


e date of annual information return 
»y calendar-year organizations exempt 
r claiming exemption under Code Sec- 
‘ion 101. Certain organizations listed 
1 Code Section 54 (f) are exempt from 


he requirement. Unless previously filed, | 


proof of exemption must accompany 
the information return. (Regulations 
111, Sections 29.101-2, 29.153-1.) Forms 
0900 and 990A (latter for organizations 
exempt under Code Section 101 (6)). 


jue date, by general extension, of returns 
ior the fiscal year ended November 30, 
1951, in the case of (1) foreign part- 
nerships, (2) foreign corporations which 
maintain offices or places of business 
in the United States, (3) domestic cor- 
porations which transact their business 


and keep their records and books of 
accounts abroad, (4) domestic corpora- 
tions whose principal income is from 
sources within the possessions of the 
United States and (5) American citizens 
residing or traveling abroad, including 
persons in the military or naval service 
on duty outside the United States. 
(Regulations 111, Section 29.53-3(a).) 
Forms: (1) Form 1065; (2)-(4) Form 
1120; (5) Form 1040. 


Monthly information returns of stock- 
holders and of officers and directors of 
foreign personal holding companies due 
for preceding month. (Regulations 111, 
Sections 29,338-1, 29.339-1.) Form 957. 


Due date for delivery to local collector of 
internal revenue, by stamp depositaries 
of the United States, of requisitions for 
all stamps purchased during the preced- 
ing month, with statement showing 
stamps on hand at beginning and end 
of such month and stamps sold during 
that month. Payment also due for pro- 
ceeds of sales of stamps sold during 
preceding month. (Regulations 71, Sec- 
tion 113.42.) 


May 31 
Returns for excise taxes due for preceding 
month. Forms 726, 727, 728, 728(a), 
729, 932. 


City Tax Calendar... 


May 15—A4risona: Phoenix business priv- 

lege tax reports and payment due. Colo- 
rado: Denver sales tax reports and 
payment due. Pennsylvania: Erie em- 
ployer withholding tax reports and pay- 
ment due; Philadelphia School District 
veneral business tax reports and payment 
lue; Scranton employer withholding tax 
reports and payment due; Scranton in- 
come tax third installment due; Scranton 
School District employer 
withholding reports and payment due; 
Scranton School District third installment 
ot balance of previous year’s estimated 


income tax 


.May 25—New York: 


Seattle 
occupation tax reports and payment due; 
Tacoma occupation tax reports and pas 
ment due. 


income tax due. Washington: 


May 20—/ouisiana: New Orleans sales and 


use tax reports and payment due. 


New York City con- 
duit company tax reports and payment 
due; New York City public utility excise 
tax reports and payment due. 


May 31—California: Los Angeles monthly 


sales and use tax reports and payment due. 








Other Helpful, Informative CCH Magazines 


Tibi laa: 


Labor Law Journal 


* Specifically designed and edited to promote sound 

Bi, thinking on labor law problems, the Labor Law 

LABOR | Journal publishes incisive articles concerned with the 

LAW. | intimate and complex relationship of Law, Labor, 

JOURNAL Government, Management, and Union. Month after 

month, the Journal brings you the serious thinking, 

the reasoned conclusions, the viewpoints, and atti- 

tudes of leaders of thought and action—on significant, 
pivotal labor law problems. 


a.” ——>, 


Specialists in that field—from government, law, 
union, education, management —treat troublesome 
phases of labor law in factual, hard-hitting articles. 
No punches are pulled—nothing is “slanted.” Issued 
monthly; subscription rate—$6 a year. Sample copy 
on request. 








Insurance Law Journal 


*% Month after month, this helpful magazine presents 


Y 
timely articles on pertinent subjects of insurance law, Gumnave | 
digests of recent decisions, comments on pending La 
legislation, rulings of state commissioners and attor Ww 
neys general, and other features reflecting the chang- _ Sounnat 
ing scene of insurance law. The Journal is edited 
exclusively for insurance law men, by insurance law 
men. Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for per- 


manent filing of each monthly issue for a year. Send 
for a sample copy. 


Food Drug Cosmetic Law Journal 


ons yas aula 
é * Essentially, the purpose of the Journal is to stimu- 
Food: Drug-Cosmetic Law | late and facilitate the exchange of professional views 
in a highly specialized field of law. Each issue pre- 
sents signed articles y specialists, public officials, 
and other authorities—on legal problems involved in 
= the preparation, packaging, labeling, storage, and dis- 
ee a ee tribution of foods, with respect to nutrition, health, 
PRE OREN SR and the general public welfare, in addition to notes on 
em legislative, administrative and judicial developments. 
Issued monthly; subscription rate—$10 a year, in- 
cluding binder for year’s issues. Sample copy sent on 
request. 
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COMMERCE, CLEARING, HOUSE,. INC. 


PUBLISHERS OF TOPICAL LAW REPORTS 
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